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The tort of negligence has three main elements: 

· a duty of care owed by the defendant to the plaintiff, 

· a breach of that duty by the defendant, and 

· injury or damage to the plaintiff resulting from that breach. 

The "injury or damage" may be of various kinds, including physical or psychiatric injury, damage to property, and financial loss. In Unit 3 we confine ourselves to physical injury and damage to property; psychiatric injury and financial loss are discussed in Unit 5. 



DUTY OF CARE

The law has long recognised a large number of specific situations in which a duty of care exists, and the following are merely examples. 

Donoghue v Stevenson [1932] AC 562, HL 

P went to a café with a friend, who bought her a bottle of ginger beer. After drinking most of it, P found a decomposed snail in the bottle and became ill. P had no contract with the café, so she sued the manufacturers in delict (the Scottish equivalent of tort). The House of Lords said the manufacturers had a duty of care to the consumer of their product. 

Philips v Whiteley [1938] 1 All ER 566, Goddard J 

A woman developed an infection after having her ears pierced by a jeweller; it was agreed that he had a duty of care towards her, but her claim failed on the facts. 

Nettleship v Weston [1971] 3 All ER 581, CA 

A learner driver D went out for her first lesson, supervised by a friend P. D crashed the car into a lamppost, and P was injured. P's claim for damages was upheld by the Court of Appeal, subject to a deduction for contributory negligence: drivers clearly owe a duty of care to their passengers (and to other road users). 

Whitehouse v Jordan [1981] 1 All ER 267, HL 

P had a difficult labour. The registrar D tried to deliver the child per vaginam using forceps, and pulled several times without success. After 25 minutes he abandoned this method and delivered the child by Caesarian section; it was subsequently found to be brain-damaged, apparently due to the trial by forceps. The trial judge found D had been negligent in his treatment; the Court of Appeal and the House of Lords disagreed on the facts, but had no doubt that a doctor owes a duty of care to his patient. 

Condon v Basi [1985] 2 All ER 453, CA 

A reckless tackle in a Sunday league football match led to a broken leg. The Court of Appeal said that participants in competitive sport owe a duty to one another to take all reasonable care having regard to the particular circumstances, and upheld the judge's award of £4900 compensation. 

Walker v Northumberland CC [1995] 1 All ER 737, Colman J 

P was a senior social worker who suffered a nervous breakdown, apparently from overwork. He returned to work but suffered another more serious breakdown within a year, the workload being no less. His claim for damages against his employer succeeded: the duty to provide a safe system of work, said the judge, extended just as much to psychiatric damage as to physical injury. 

The general duty to avoid causing injury to others arises from a Scottish case in the early twentieth century. 

Donoghue v Stevenson [1932] AC 562, HL 

P went to a café with a friend, who bought her a bottle of ginger beer. After drinking most of it, P found a decomposed snail in the bottle and became ill. P had no contract with the café, so she sued the manufacturers in delict (the Scottish equivalent of tort). The House of Lords (by a 3-2 majority) said the manufacturers had a duty of care to the consumer of their product. Lord Atkin said you must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour. Who then, in law, is my neighbour? The answer seems to be, persons who are so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to the acts or omissions which are called in question. 

While this statement certainly encouraged subsequent judges to break out of the shackles of the past, it was thought at the time to be obiter and was regarded as too wide a statement of the law. However, it was approved by Lord Reid in Dorset Yacht (below), when he said the time had come when we could and should say that it ought to apply unless there is some justification or valid explanation for its exclusion. The "neighbour" principle is now treated as ratio at least in relation to physical injury and damage to property, subject to certain limitations. 

Following the case of Caparo v Dickman (below), there appear to be three questions: 

· Was the injury or damage reasonably foreseeable? 

· Was there a relationship of proximity between claimant and defendant? 

· Is it fair, just and reasonable to impose a duty of care? 

The meaning of the first question is fairly clear, though there is room for some doubt as to how likely a consequence must be before it is "reasonably" foreseeable. The third question is equally clear even if its answer is not - it virtually gives the judge carte blanche to decide any novel case according to his own sense of justice. But the second question seems to mean very different things in different circumstances. 

Peabody Fund v Parkinson [1984] 3 All ER 529, HL 

The local authority approved plans for a building development, but drains not in accordance with the approved plans were ignored by the Council's inspector. The purchasers sued the authority for negligence, but the House of Lords were unanimous in denying liability. The true question in each case, said Lord Keith, is whether the particular defendant owed to the particular plaintiff a duty of care. A relationship of proximity in Lord Atkin's sense must exist before any duty of care can arise, but the scope of the duty must depend on all the circumstances of the case. So in determining whether or not a duty of care of particular scope was incumbent on a defendant it is material to take into consideration whether it is just and reasonable that it should be so. 

Caparo v Dickman [1990] 1 All ER 568, HL 

PP bought shares in F plc with a view to taking it over, and bought more after seeing F's auditors' report. The shares then fell in value, and PP sued the auditors for their negligence in preparing their report. The House of Lords said the auditors did not owe a duty of care to investors thinking of buying shares. The damage suffered by Caparo was foreseeable, but there was no sufficient proximity to give rise to a duty of care where (as here) the loss was purely economic. In addition to the foreseeability of damage, said Lord Bridge, necessary ingredients in any situation giving rise to a duty of care are that there should exist between the party owning the duty and the party to whom it is owed a relationship characterised by the law as one of "proximity" or "neighbourhood", and that the situation should be one in which the court considers it fair just and reasonable that the law should impose a duty of a given scope on the one party for the benefit of the other. Agreeing, Lord Oliver said in some cases the degree of foreseeability is such that from that alone the requisite proximity can be deduced; in other cases the absence of the essential relationship can be attributed simply to the court's view that it would not be fair and reasonable to hold the defendant responsible. 

Stovin v Wise (Norfolk CC, third party) [1996] 3 All ER 801, HL 

A motorcyclist P was injured when he collided with a car as it emerged from a side road; the car driver's liability was not disputed, but the House of Lords reversed the lower courts' finding that the highway authority were partly to blame. In a dissenting judgement, Lord Nicholls said "proximity" is not a concept with its own characteristics, but legal shorthand for a relationship between two parties that makes it fair and reasonable that one should owe the other a duty of care. 

Certainly the term "proximity" does not mean just physical closeness: the manufacturer of a faulty product may owe a duty of care to a consumer hundreds of miles away, while no legal duty may be imposed on a bus passenger who sees the passenger in the next seat choking to death on a piece of food. In the Australian case of Sutherland Shire Council v Heyman (1985) 60 ALR 1, a case often quoted with approval in the English courts, Deane J said proximity embraces physical proximity (in the sense of space and time) ... circumstantial proximity such as an overriding relationship ... causal proximity in the sense of the closeness or directness of the causal connection between conduct and injury ... or an assumption by one party of a responsibility to the other, or reasonable reliance by the other. 

We see the application of these tests in a number of cases. 

Clay v Crump [1963] 3 All ER 687, CA 

An architect and demolition contractors taking down some old buildings left one wall in place; the wall subsequently collapsed and a builder was injured. The architect and contractors were found liable: the injury was clearly forseeable, giving rise to a duty of care, and their failure to examine the wall properly had been negligent. 

Haley v London Electricity Board [1964] 3 All ER 185, HL 

Workmen from the Electricity Board were preparing to carry out work on underground cables; they dug a hole, and in order to give warning of the danger (before the permanent barriers arrived) they laid a long-handled hammer across the pavement. P, a blind man, walked along the pavement on his way to work; he tripped over the hammer and was injured. The House of Lords said DD were negligent; it was common knowledge that large numbers of blind people walked unaided along pavements, and the duty of care extended to them as well as to sighted people. 

Margereson v Roberts [1996] PIQR P358, Times 17/4/96, CA 

As children in the 1930s, PP played in and around DD's asbestos factory, where asbestos dust was widespread; they subsequently developed the lung disease mesothelioma. DD said mesothelioma was unforseeable prior to research first published in 1960, but PP's claim succeeded. The Court of Appeal said it had been known since the beginning of the century that breathing asbestos dust created a risk of some physical harm, and that was sufficient. [In cases of physical injury, the proximity test is rarely applied.] 

Watson v BBBC (2000) Times 2/2/01, CA 

A boxer C suffered severe brain damage following an injury in the ring, but the evidence suggested his injuries would have been less severe had better medical attention been available at the ringside. The Court of Appeal (affirming the trial judge) said the sport's controlling body owed a duty of care to those who took part: injury was foreseeable (indeed, it was the object of the sport!), the licensing system created a proximity of relationship, and in all the circumstances it was just, fair and reasonable to impose such a duty. On the facts, DD had failed in their duty to ensure that those running the event had made proper arrangements for medical care, and were consequently liable for C's injuries. 

Bourhill v Young [1942] 2 All ER 396, HL 

A careless motor-cyclist collided with a car and was killed. P, getting off a tram 20 yards away, heard the collision and later saw the blood on the road; she suffered psychiatric injury and her baby was stillborn. On the facts of the case this damage was not foreseeable, and consequently the motor-cyclist had no duty of care to such a bystander. 

Caparo v Dickman [1990] 1 All ER 568, HL 

PP bought shares in F plc with a view to taking it over, and bought more after seeing F's auditors' report. The shares then fell in value, and PP sued the auditors for their negligence in preparing their report. The House of Lords said the auditors did not owe a duty of care to investors thinking of buying shares. The damage suffered by Caparo was foreseeable, but there was no sufficient proximity between auditors and buyers (even though some buyers were existing shareholders) to give rise to a duty of care where the loss was purely economic. 

Barrett v Ministry of Defence [1995] 3 All ER 87, CA 

A sailor S became so drunk one night that he passed out and, having then been inadequately treated, choked to death on his own vomit. His widow P sued the Navy for their negligence. The Court of Appeal reversed the trial judge's finding that DD had a duty of care to prevent S becoming drunk, applying the test of whether it was just and reasonable to impose a duty of care. I can see no reason, said Beldam LJ, why it should not be fair, just and reasonable for the law to leave a responsible adult to assume responsibility for his own actions in consuming alcoholic drink. No one is better placed to judge the amount the he can safely consume or to exercise control in his own interest as well as the interest of others. 

Liability for omissions

The law is slow to impose liability for pure omissions. The general principle seems to be that when you act in furtherance of your own interests, you have a duty not to damage others thereby, but that you are under no legal obligation to act to your own detriment in order to further the interests of others. 

The branch of English law which deals with civil wrongs, said Lord Diplock in the Dorset Yacht case, abounds with instances of omissions which give rise to no legal liability for loss or damage sustained by others as a consequence, however reasonably or probably that loss or damage might have been anticipated. The very parable of the Good Samaritan which was evoked by Lord Atkin in Donoghue v Stevenson, he went on, illustrates in the conduct of the priest and the Levite who passed by on the other side an omission which was likely to have as its reasonable and probable consequence damage to the health of the victim of the thieves, but for which the priest and the Levite would have incurred no liability in English civil law. 

Stovin v Wise (Norfolk CC, third party) [1996] 3 All ER 801, HL 

A motorcyclist P was injured when he collided with a car driven by D1 as it emerged from a side road; D1's liability was not disputed, but the trial judge and the Court Appeal found the highway authority DD2 30% to blame. Visibility at the junction was restricted because of a bank on adjacent railway land; DD2 had power to order the removal of the bank but had not done so. They had approached BR about a year before and offered to remove the bank at their own expense, but BR had not replied and no further action had been taken. The House of Lords (by a majority) reversed the Court of Appeal and said DD2 had no duty of care to P in respect of this hazard. Even a statutory duty does not automatically give a private right of action, said Lord Goff, and a statutory power does not create a common law duty to exercise it unless it would be irrational not to exercise that power and there are exceptional grounds for holding that the policy of the statute requires compensation to be paid to persons who suffer loss because it is not exercised. In a dissenting judgement, Lord Nicholls said a person who embarks on a course of conduct must take care not to create a risk of danger, but it is another matter to require a person, who is doing nothing, to take positive action to protect others from harm ... there must be some additional reason why it is fair and reasonable that one person should be regarded as his brother's keeper. 

However, a person who voluntarily undertakes a certain duty is liable for its proper performance, as in the case of a Scout who volunteers to help an old lady across a road. Once the duty exists then a breach creates liability; recent cases on negligent misstatement (considered in Module 5) seem to support this view. Whether this applies even to rescuers is not clear: there are no English authorities on the point. 

Responsibility for others

As a general rule there is no duty to prevent a claimant's causing harm to himself, unless there is a special relationship (between claimant and defendant) giving rise to such a duty. If walking down the street I see a blind person about to cross the road in front of a vehicle, said Saville LJ obiter in Marc Rich v Bishop Rock [1994] 3 All ER 692, it is foreseeable that he will be injured, but I am under no legal duty to take care to save him from danger. But if I am in charge of a child in the street and the child starts to run in front of the traffic, I am under a legal duty to save the child from danger, and indeed other road users from the danger the child may create. 

Smith v Cribben [1994] PIQR 218, CA 

A driver D tried to overtake X on a dual carriageway, but the dual carriageway ended before D had completed the manoeuvre and D collided with two vehicles coming the other way, killing P. P's family sued for compensation and D joined X as a third party, bringing a further claim against him for her own injuries. Otton J found X 25% liable for the accident because he had not slowed to allow D to complete her manoeuvre safely, but the Court of Appeal allowed X's appeal: his duty was to drive normally at a proper speed (about 65 mph, on the facts), not to extricate D from the danger she herself had created. 

Kirkham v Anderton [1990] 3 All ER 246, Times 4/1/90, CA 

A prisoner on remand committed suicide in his cell, and his widow's claim against the police was successful. The police knew of the man's suicidal tendencies, and were negligent in failing to pass on that information to the staff of the remand centre who might have been able to prevent the suicide. In the circumstances, they had a duty to prevent his harming himself. 

Orange v Chief Constable of West Yorkshire (2001) Times 5/6/01, CA 

A prisoner committed suicide in a police cell and his widow sued. Dismissing her claim, Latham LJ said the police have no general duty to prevent prisoners from committing suicide: they have a duty to assess the suicide risk, but the stronger duty arises only where they know such a risk exists. 

Barrett v Ministry of Defence [1995] 3 All ER 87, CA 

A sailor S became so drunk one night that he passed out and, having then been inadequately treated, choked to death on his own vomit. His widow P sued the Navy for their negligence. The Court of Appeal reversed the trial judge's finding that DD had a duty of care to prevent S becoming drunk, applying the test of whether it was just and reasonable to impose a duty of care. I can see no reason, said Beldam LJ, why it should not be fair, just and reasonable for the law to leave a responsible adult to assume responsibility for his own actions in consuming alcoholic drink. No one is better placed to judge the amount the he can safely consume or to exercise control in his own interest as well as the interest of others. 

Jebson v Ministry of Defence (2000) Times 28/6/00, CA 

An off-duty soldier returning from an evening's drinking was injured when he fell from the back of the army lorry taking him back to barracks. The trial judge dismissed his action for negligence against the army, but the Court of Appeal allowed his appeal subject to a 75 per cent deduction for his own contributory negligence. Potter LJ said that although ordinarily an adult cannot rely on his own drunkenness to impose a duty of care on another, it may still be fair, just and reasonable to impose such a duty where the other voluntary accepts responsibility for a person whom he knows to be drunk (or likely to be drunk) and at risk of injury. In this case the back of the lorry was open and the driver could not see behind him; the army should have anticipated the dangers and provided some supervision. 

Gibson v Chief Constable of Strathclyde (1999) Times 11/5/99, Lord Hamilton (Scotland) 

A road bridge collapsed into a flooded river. Two police officers arrived and coned off the north side of the bridge; they were unable to reach the south side but parked their car with light flashing to warn drivers from that side. An hour later they drove away (having informed their control centre of the situation), and a few minutes later a car approaching from the south drove into the river, drowning two men and leaving P the only survivor. Once a police officer has taken charge of a road traffic situation. said the judge, which (if not controlled) presents a serious risk of death or injury to road users, he can be regarded as having a sufficiently proximate relationship with those road users to make it fair just and reasonable to impose a duty of care. [But see Hill and other cases below.] 

Acts of third parties

Similarly, a defendant has no general duty to prevent harm to the claimant by the wrongful act of a third party, even where it is foreseeable that such may be the result of the defendant's negligence. 

Smith v Littlewoods [1987] 1 All ER 710, HL 

DD bought a cinema intending to demolish it and build a supermarket. While it was standing empty, vandals broke into the cinema and started a fire which spread to adjacent property. The owners of the adjacent property sued for DD's negligence, but the House of Lords said there was no liability. DD had a general duty to ensure the condition of their property was not a source of danger to other property: whether that included a duty to prevent fire by vandalism depended on whether a reasonable owner would have foreseen that as a probable risk, and on the facts that was not so. 

Hill v Chief Constable of West Yorkshire [1988] 2 All ER 238, HL 

In spite of a massive police search, the "Yorkshire Ripper" remained free for several years and murdered a dozen young women. The mother of his last victim sued the police for negligence in failing to catch him, alleging inefficiency and errors in their handling of the investigation. The House of Lords said she could not succeed: the police owed no duty of care towards Susan Hill to protect her from the Ripper. Foreseeability of likely harm, said Lord Keith, is not in itself a sufficient test of liability in negligence. Some further ingredient is invariably needed to establish the requisite proximity of relationship between the plaintiff and the defendant, and all the circumstances of the case must be considered to ascertain whether such an ingredient is present. The mere investigation of a crime did not create a special relationship between the police and Sutcliffe, nor between the police and Miss Hill, who had been at no greater risk than most other members of the public. 

Topp v London Country Bus [1993] 1 WLR 976, Times 15/2/93, CA 

A cyclist was knocked down and killed by an unknown thief who took its minibus which had been parked for some nine hours in a layby, unlocked and with the ignition key in place. The Court of Appeal held the bus company did not owe the cyclist a duty of care to prevent such an occurrence, and the suit must fail. 

Cowan v Chief Constable of Avon & Somerset (2001) Times 11/12/01, CA 

A man P had been threatened with violence if he did not leave his rented property; he called the police, who attended to prevent any breach of the peace. C was then evicted (in breach of the Protection from Eviction Act 1977, which prohibits inter alia the use or threat of violence, and subsequently sought damages against the police for their negligence in failing to prevent this unlawful eviction. The trial judge found as a fact that the officers who attended were not aware of the provisions of the 1977 Act; there was a sufficient proximate relationship between them and C, but it would not be fair just and reasonable to impose a duty of care. The Court of Appeal doubted whether the relationship was sufficiently proximate, since the officers has not said or done anything to suggest that they were assuming a responsibility to prevent C's eviction, but agreed that in any event it would not be appropriate to impose a duty of care. 

The first exception to this general rule arises where there is a special relationship between the claimant and the defendant. 

Smoldon v Whitworth (1996) Times 18/12/96, CA 

A schoolboy P was injured when a scrum collapsed during a game of rugby; there had been many such collapses (contrary to the rules) earlier in the game and a linesman had warned the referee D2 that somone would be injured if he did not exercise firmer control. Curtis J dismissed P's claim against D1, an opposing player, but found in his favour against D2; this decision was affirmed on appeal. A referee owes a duty of care to the players, said Lord Bingham CJ, and one of his duties is to take reasonable steps to safeguard the players' safety. It was true that P's injury had been caused by D1 and other members of the scrum and not by D2 directly, but the scrummaging rules were designed to minimise the risk of serious spinal injuries and if the referee did not enforce those rules, such injuries were a foreseeable consequence. 

Watson v BBBC (2000) Times 2/2/01, CA 

A boxer C suffered severe brain damage following an injury in the ring, but the evidence suggested his injuries would have been less severe had better medical attention been available at the ringside. The Court of Appeal (affirming the trial judge) said the sport's controlling body owed a duty of care to those who took part: injury was foreseeable (indeed, it was the object of the sport!), the licensing system created a proximity of relationship, and in all the circumstances it was just, fair and reasonable to impose such a duty. On the facts, DD had failed in their duty to ensure that those running the event had made proper arrangements for medical care, and were consequently liable for C's injuries. 

Watson v BBBC (2000) Times 2/2/01, CA A boxer C suffered severe brain damage following an injury in the ring, but the evidence suggested his injuries would have been less severe had better medical attention been available at the ringside. The Court of Appeal (affirming the trial judge) said the sport's controlling body owed a duty of care to those who took part: injury was foreseeable (indeed, it was the object of the sport!), the licensing system created a proximity of relationship, and in all the circumstances it was just, fair and reasonable to impose such a duty. On the facts, DD had failed in their duty to ensure that those running the event had made proper arrangements for medical care, and were consequently liable for C's injuries. 

The second exception arises when there is a special relationship between the defendant and the third party, casting on the defendant some responsibility for the other's behaviour. 

Carmarthenshire CC v Lewis [1955] 1 All ER 565, HL 

A teacher left a 4-year-old child alone for about ten minutes while she did other things. When she returned she found the child had left the classroom and made his way across the playground and through an unlocked gate onto a busy road, where he caused a lorry driver to swerve and collide with a telegraph pole. The lorry driver was killed and his widow sued the education authority. The House of Lords said the widow should succeed; the education authority had taken charge of the child and had a duty to take reasonable care to prevent him from causing harm to others. 

Home Office v Dorset Yacht [1970] 2 All ER 294, HL 

Seven Borstal boys ran away from a training camp in Poole Harbour while all the officers were asleep. They stole a boat and caused damage to other boats in the harbour. The boats' owners sued the Borstal authorities. The House of Lords said the Borstal authorities owed a duty of care to the owners of property near the camp. Lord Reid said there were no good reasons of public policy for allowing the Crown any special immunity in this respect. However, liability was restricted to the property-owners in the immediate vicinity of the escape whose loss was foreseeable, and would not have extended to others further afield. 

Palmer v Tees HA (1999) Times 6/7/99, CA 

A mother P brought an action for bereavement damages and her own psychic injury against the Health Authority DD, claiming they had been negligent in discharging a psychiatric patient X who subsequently abducted and murdered P's 4-year-old daughter R. The claim was struck out before trial and P's appeal failed: although X was (arguably) known to be dangerous, there was no relationship of proximity between DD and the victim R such as gave rise to a duty of care. In Dorset Yacht it had been foreseeable that the small number of owners of nearby property might suffer loss, but in the instant case R was no more at risk than any of a very large number of other children. Obiter, given the limitations imposed by the Mental Health Act 1983, it was hard to see what DD might reasonably have done to reduce the risk to a potential victim then unknown. 

The third exception arises where the third party's action was the foreseeable result of the defendant's negligence, so long as it is fair, just and reasonable in the circumstances to hold the defendant responsible. 

Stansbie v Troman [1948] 1 All ER 599, CA 

A decorator left alone to work in a house left the house unlocked while he went for fresh supplies, so allowing a thief to enter and steal. The householder sued the decorator, and the Court of Appeal upheld the trial judge's award of damages. The decorator had himself been negligent: the direct cause of loss may have been the theft by a third party, but the duty to leave the house secure existed to prevent that very foreseeable occurrence. 

Lamb v Camden LBC [1981] 2 All ER 408, CA 

In the course of replacing a sewer, the council were responsible for flooding an empty house and making it unusable. Pending repairs, the furniture was taken into storage. Squatters broke into the house and caused extensive damage, but the Court of Appeal said this further damage was too remote for the council to be liable. Lord Denning MR said it was a matter of policy, the question being who should be expected to bear the risk, and it would have been most reasonable for the property owners to take out insurance. 

Cunningham v Reading FC [1992] PIQR P141, Times 22/3/91, Drake J 

The owners of a football ground were sued by police officers injured by pieces of concrete thrown by visiting Bristol City fans, and the judge found for the plaintiffs. Such an event was more than just foreseeable - it was very likely, given the behaviour of the same fans some four months previously, and by the second leg of the Lamb v Camden test the home club (as occupiers) were negligent in having made no real attempt to remove or repair the broken concrete around the ground. 

T v Surrey CC [1994] 4 All ER 577, Times 27/1/94, Scott Baker J 

A local authority were held liable for non-accidental injuries caused by a registered child-minder W; the social services officer knew there was an outstanding (and quite believable) allegation that W had injured another child, but had not suspended her registration pending further enquiries, and had even told the mother of the second child, when she enquired, that he was happy for the child to be put in the woman's care. The judge said DD were not liable in negligence for their failure to cancel W's registration, but the response to the mother's enquiry amounted to negligent misstatement and created the closeness of relationship needed to make them liable. 

Dean v Allin & Watts (2001) Times 28/6/01, CA 

A man C arranged to lend money to XX for business purposes, with a flat being put up as collateral, and agreed that XX's solicitors should do the legal paperwork. The solicitors negligently failed to execute a particular document needed to make the loan enforceable, and when XX were unable to repay the loan C found he was unable to take possession of the flat. The Court of Appeal said that although a solicitor does not normally owe a duty of care to a person other than his client, the special circumstances of a particular case might require a different conclusion. In the instant case the necessary foreseeability and proximity were present, and it would not be unfair or unreasonable to say that the solicitors owed a duty of care to C as well. 

Bradford-Smart v West Sussex CC (2000) Times 5/12/00, Garland J 

A girl claimed compensation for psychiatric injuries caused by bullying on the estate where she lived and on the bus to and from school. Dismissing her claim, the judge said a school has a duty of care to its pupils to take reasonable steps to protect them from bullying at school, and C's school had done that. It would not be "fair, just and reasonable" to impose a further duty on the school in respect of bullying outside school, even where the school knew it was happening. 

Public policy

There are some situations where the courts are particularly reluctant to impose (usually on public bodies) a duty of care that may lead to a flood of undeserving claims and impair the exercise of the defendant's proper functions. The underlying principles are by no means clear, and cases over the past ten years or so reveal a variety of approaches. 

Hill v Chief Constable of West Yorkshire [1988] 2 All ER 238, HL 

In spite of a massive police search, the "Yorkshire Ripper" remained free for several years and murdered a dozen young women. The mother of his last victim sued the police for negligence in failing to catch him, alleging inefficiency and errors in their handling of the investigation. Glidewell LJ in the Court of Appeal and Lord Keith in the House of Lords suggested that there were public policy reasons for not allowing claims like these: the police would be inhibited in the exercise of their professional judgement, there would be in effect a civil re-trial of matters already considered in the Crown Court, and a vast amount of police time and money would be diverted from the fight against crime to the defending of civil cases. To impose civil liability on the police, said Lord Keith, would not be any incentive to them to try harder in cases such as these, and operational policy decisions as to the deployment of resources were not justiciable except by judicial review if they were Wednesbury unreasonable. 

Clough v Bussan [1990] 1 All ER 431, Kennedy J 

A motorist involved in a collision through the malfunction of traffic lights tried to claim against the police, who had known of the fault for more than half an hour but had not sent an officer to direct the traffic. The judge dismissed the claim, saying nothing had happened to cause the police to have a duty of care to this particular driver, nor even to motorists in general. 

Hughes v National Union of Mineworkers [1991] 4 All ER 278, Times 20/6/91, May J 

A police officer injured while policing the miners' strike sued the N.U.M. and named his Chief Constable as a co-defendant, alleging that the injury had resulted in part from the negligent disposition of forces by the senior police officers in charge. The court held that the senior officers had no duty of care in this respect: public policy required that senior officers should not generally be liable to subordinates injured by rioters as a result of operational decisions made in an attempt to control serious public disorder. A duty of care in this situation, said the judge, would be significantly detrimental to the control of public order, inasmuch as critical decisions which often had to be made with little or no time for considered thought would be prejudiced if they were affected by fear of a potential negligence claim. 

Alexandrou v Oxford [1993] 4 All ER 328, Times 19/2/90, CA 

P was a shop-owner whose burglar alarm system was directly linked to the local police station. One night the shop was broken into and the alarm went off, but the police failed to respond effectively and the burglar escaped. P's claim against the police for their negligence was dismissed by the Court of Appeal, who said there was no sufficient "special relationship" between the shopowner and the police to create a duty of care. If there were a duty in this case, said Glidewell LJ, there would be a similar duty towards anyone reporting a crime against his person or property. 

Osman v Ferguson [1993] 4 All ER 344, CA 

A teacher T formed an unhealthy attachment with a 15-year-old pupil P and began to harass him and his family, causing damage to their property. T was dismissed from his job, and told the police he feared he would do something criminally insane. Shortly afterwards T rammed a vehicle in which P was a passenger, but the police took no action. When T shot and killed P's father, P's mother sued the police for their negligence in failing to apprehend the man earlier. The Court of Appeal struck out the claim; even though P and his family had been exposed to risks greater than those suffered by the general public, they said, and there was close proximity between the family and the investigating officers, the general duty of the police to suppress crime did not carry with it any liability to individuals for damage caused by their failure to do so. There was here a "special relationship" between P and the police (and perhaps also between the police and T) sufficient to ground a duty of care, and there were breaches of this duty in a failure to apprehend or interview T, to search his home, or to link him with hired cars or stolen guns. But the effect of the judgement in Hill was that public policy (which was quite distinct from any "duty of care" argument) gave the police immunity from negligence claims arising out of their work in the investigation and/or suppression of crime, and doomed the action to failure. (See also below.) 

Ancell v McDermott [1993] 4 All ER 355, Times 4/2/93, CA 

A minor accident on a roundabout had left diesel fuel spilled on the road; police officers from two different forces had come across the spill and done little about it, but half an hour later P skidded on the spilt fuel and was involved in a collision in which she was killed. Her husband and daughter claimed (inter alia) police negligence in failing to erect any warning on the approach to the hazard or control traffic entering the roundabout while the spill remained. The Court of Appeal, applying the principles set out in Hill and reversing Garland J, said there was no case to answer. To impose a duty of care in circumstances such as these, said Beldam LJ, would impose on a police force potential liability of almost unlimited scope. Were such a duty to exist the diversion of police resources would extensively hamper the performance of ordinary police duties and create a formidable diversion of police manpower. 

Swinney v Chief Constable of Northumbria [1996] 3 All ER 449, Times 28/3/96, CA 

PP were the tenants of a public house, and gave information to the police DD helping identify the driver X of a vehicle which had killed a police officer. The information was given in confidence, but contained PP's name and address and (through alleged negligence on DD's part) came into X's possession. PP consequently suffered injuries, but DD sought to have their claim struck out on grounds of public policy. The District Judge allowed DD's application, but Laws J and the Court of Appeal restored the claim. Hirst LJ said the decisions in Hill and Osman had left open a possible exception to public policy immunity where the police or CPS voluntarily assumed responsibility, as they had done in this case by receiving the information in confidence and marking clearly on it that PP's identity was to be kept confidential. Moreover, public policy pointed not only towards police immunity but also towards the protection of informants, and a full trial was needed so that these two interests could be properly balanced on the facts of the case. 

Although the above cases all involved the police, similar principles seem to apply in relation to some other public bodies. 

Elguzouli-Daf v Commissioner of Police [1995] 1 All ER 833, Times 23/11/94, CA 

D1 was arrested and held in custody for 85 days on charges of handling explosives, but was released when the prosecution offered no evidence at his trial; he claimed damages from the police and the CPS, saying they should have realised sooner that the case against him was manifestly inadequate. D2 was arrested on a charge of rape, and was detained for 22 days before the prosecution was abandoned; he claimed damages against the CPS for their negligence in failing to act with reasonable diligence to obtain and/or act upon the results of scientific tests establishing his innocence.The judge struck out their claims as showing no reasonable cause of action, and the Court of Appeal dismissed their appeal. Policy factors argued against the recognition of a duty of care, said Steyn LJ. Although the protection of civil liberties was important, the interests of the community were better served by not imposing a duty. Such a duty would tent to inhibit the CPS's discharge of its central function or prosecuting crime. There were compelling considerations, rooted in the welfare of the whole community, that outweighed the dictates of individualised justice. 

Church of Latter-Day Saints v Yorkshire Fire Authority [1997] 2 All ER 865, CA 

A fire was discovered in PP's premises and the fire brigade were called. When the brigade arrived, they were unable to fight the fire effectively: three fire hydrants were out of order and another four could not be found. Judge Crawford QC said the damage caused to PP by DD's alleged negligence was certainly foreseeable, and there was a sufficiently proximate relationship between them, but it would not be fair just and reasonable to impose upon DD a duty of care. The fire service is an emergency service even more than the police, and to allow claims such as these would impose a burden that would distract it from its proper task of fighting fires. It is for the individual to insure his property against fire, not for the community to do it for him, and as a matter of public policy the fire service should not in general be open to claims of this kind. 

Munroe v London Fire Authority [1997] 2 All ER 865, CA 

Firefighters employed by DD were called to PP's premises, where a number of small fires had been started through the negligent acts of third parties. When the firefighters arrived the fires had apparently been extinguished, and after looking around they decided there was no more danger and left. One of the fires was not in fact extinguished and flared up again, causing damage to PP's premises. PP sued DD and others, alleging negligence. In a preliminary hearing limited to this issue, Rougier J said DD owed no duty of care to PP. The considerations set out in Hill v Chief Constable are applicable as much to the fire brigade as to the police: a duty of care would not improve the efficiency of the service but would lead to defensive firefighting. The welfare of the whole community must be considered, and the efficiency of the fire service should be assessed by local and national authorities rather than in private litigation. And above all, the imposition of a duty of care in this situation would lead to a flood of claims, since many fires were created by Acts of God or acts of criminals and lunatics, leaving only the fire service to be sued. 

Capital & Counties v Hampshire CC [1997] 2 All ER 865, CA 

A fire officer negligently ordered the sprinkler system turned off in a burning building to which the brigade had been called. The Official Referee said the brigade owed a duty of care in such a situation: there is no public policy immunity in this situation. The decision was an operational one, not a matter of allocating scarce resources, and given the brigade's exclusive control over the situation it would be fair, just and reasonable to impose on them a duty of care to the property owner. Affirming this decision and those in Munroe and Latter-Day Saints, Stuart Smith LJ said it was established by the House of Lords in Stovin v Wise that a statutory power to act did not of itself create a statutory duty to do so. The fire brigade was not under any common law duty to repond to a call for help, and was not liable if it failed to do so promptly or effectively or at all. But where the brigade itself by negligence created the danger which led to the plaintiff's injury, there is no doubt that the plaintiff can recover. 

Nelson Holdings v British Gas (1997) Times 7/3/97, Rimer J 

The fire brigade were called to a fire at PP's property; a gas leak was not dealt with sufficiently promptly to prevent major damage, and PP sued various parties including the fire brigade. In preliminary proceedings, the judge (after reviewing the three cases above, all at that time on their way to the Court of Appeal) struck out the claim against the brigade, saying they had no duty of care to individual property owners. If there were such a duty, most claims wouild actually be brought by insurance companies, and he could see no good reason why the policy of the law of tort should move in a direction that would require public funds to be used to improve insurance companies' profits. 

Skinner v Secretary of State for Transport (1995) Times 3/1/95, Judge Edwards QC 

A fishing boat sank off Milford Haven, and one of the survivors and the widow of one of the victims brought an action against the coastguard for their negligence in failing to respond to distress signals. Dismissing the action, the judge said the coastguard did not owe a duty of care to mariners: the duty of care should be widened only by analogy, and there were no previous cases in which the rescue services had been held liable in circumstances such as these. Moreover, the public policy considerations referred to in Hill applied with even more force to the coastguard: if resources were taken up in guarding against possible claims the resulting diminution of the coastguard service would be contrary to the public interest. 

Kent v Griffiths (2000) Times 10/2/00, CA 

A doctor D1 dialled 999 and called an ambulance for a woman P suffering from severe asthma at her home. The ambulance (for some unexplained reason) took 38 minutes to arrive, during which time D1 made two more calls and was told each time that it was "on its way". Before reaching hospital, P suffered respiratory failure, with serious mental and physical consequences, and sued (primarily) the ambulance service DD2. The Court of Appeal upheld the judge's award of over £350k damages; and said the acceptance of the call gave rise to a duty of care. There were no circumstances that made it unreasonable or unjust to impose such a duty, and if wrong information had not been given the doctor and family could have made other arrangements. 

Mulcahy v Ministry of Defence [1996] 2 All ER 758, Times 27/2/96, CA 

A soldier P serving in the Gulf War was injured when a howitzer was fired accidentally. He sued DD as vicariously liable for the negligence of the gun commander, and claimed res ipsa loquitur. In preliminary proceedings, the Court of Appeal allowed DD's appeal from Judge Walker and struck out the claim as disclosing no reasonable cause of action. Neill LJ said a serviceman owes no duty of care to his fellow servicemen in battle conditions, since as a matter of common sense and public policy it would not be fair, just and reasonable to impose such a duty; nor, for the same reason, does the Ministry of Defence as P's employer have a duty to provide a safe system of work in those circumstances. 

X (minors) v Bedfordshire CC [1995] 3 All ER 353, Times 30/6/95, HL 

Two children brought actions against their local authorities for the authorities' allegedly negligent treatment of claims of child abuse - in one case, the child was left with its parents and suffered further harm; in the other it was unnecessarily taken away from them. Affirming the majority decision of the Court of Appeal, the House of Lords said that where a statutory discretion was conferred on a public authority, nothing the authority could do within the ambit of that discretion was actionable at common law. In the Court of Appeal, Staughton LJ said that if a new duty of care by local authorities were established, many more claims would be brought placing further strain on an already overstretched system. Claims with little or no chance of success would be financed by the legal aid system, and many would be delayed until the plaintiffs were adults. The danger of overkill was important: high standards of duty and vast awards of damages resulted in unnecessary procedures at great expense. The time, trouble and expense involved in investigating claims would prejudice the councils' budgets for their proper function of caring for children. He would not impose a duty of care on local authorities fulfilling their public law duties towards children in need, nor on the professionals who participated in the process. 

Z v United Kingdom (2001) Times 31/5/01, ECHR 

This case arose from X v Bedfordshire (above). The European Court said such absolute immunity for local authorities was a violation of the right to an effective remedy under Art.13 of the Convention; the applicants should have been able to argue their case on its merits. 

Phelps v Hillingdon LBC [2000] 4 All ER 504, HL 

A girl P was under-performing at school, and the school arranged for her to be assessed by an educational psychologist E employed by the LEA. E did not identify P's dyslexia (which was subsequently acknowledged to exist), P was thus not given the appropriate additional support, and P sued in negligence for the psychological and emotional harm she suffered. The House of Lords said she was entitled to do so, and made similar rulings in three other appeals turning on the same basic issue. The fact that a professional person such as an educational psychologist or a teacher has a contractual relationship with the local education authority does not remove the duty of care that may be owed to an individual child who could foreseeably suffer personal injury or other damage if due care is not exercised, and the authority is vicariously liable for the negligence of its employees. X v Bedfordshire CC was rightly decided on its own facts, but only in exceptional circumstances would a duty of care so interfere with the performance of a local authority's statutory duties as to make it unreasonable to impose such liability. 

However, blanket immunities have been condemned by the European Court of Human Rights, and may now have to be reconsidered. 

Osman v United Kingdom (1998) Times 5/11/98, ECHR 

The case arose from Osman v Ferguson above. The Court rejected P's claim that her husband's right to life had been violated by inadequate police protection, and accepted that it might be necessary in a democratic society to restrict the extent to which the police are liable in negligence to members of the public. However, the broad exclusionary rule laid down in Hill, to which few exceptions could be made, meant in effect that P was denied a proper adjudication of her case on its merits: there was consequently a violation of her right to a fair trial. 

Z v United Kingdom (2001) Times 31/5/01, ECHR 

This case arose from X v Bedfordshire (above) and M v Newham, in which it had been held that local authorities owed no duty of care to individuals in respect of their performance of their statutory social services duties. The European Court said such immunity was a violation of the right to an effective remedy under Art.13 of the Convention; the applicants should have been able to argue their case on its merits. 
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