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BREACH OF DUTY

The classic definition of negligence was provided by Alderson B in Blyth v Birmingham Waterworks (1856) 156 ER 1047. Negligence, he said, is the omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do, or doing something which a prudent and reasonable man would not do. The standard demanded is thus not of perfection but of reasonableness. It is an objective standard taking no account of the defendant's incompetence - he may do the best he can and still be found negligent, as in Nettleship v Weston (below). 

Cunliffe v Banks [1945] 1 All ER 459, Singleton J 

A diseased tree belong to D fell across the highway; a motorcyclist P collided with the tree and was killed. The judge found as a fact that D's agent had checked the state of the trees quite regularly, and could not have realised that it was likely to fall. A person is liable for a nuisance, he said, if he causes it, or if by the neglect of some duty he allowed it to arise, or if when it has arisen without his own act or default he omits to remedy it within a reasonable time after he should have been aware of it. But in the instant case D was not liable either in negligence or in nuisance. 

Brown v Rolls Royce [1960] 1 All ER 577, HL 

A worker P regularly got oil on his hands at work, and contracted dermatitis. He alleged that his employers had been negligent in not providing barrier cream (as some other employers did), though they had sought medical advice and did take other measures such as the provision of ample washing facilities. There was no clear evidence to show that the cream would (even probably) have prevented dermatitis, and the House of Lords said the employers had exercised reasonable care. 

Skilled activities

Where the defendant is carrying out an activity that demands a certain level of skill, he is expected to meet the standard of the reasonable person practising that activity. If he is a professional, he will be expected to match the standards of the reasonable professional; if he is an amateur, he will be judged against the (possibly lower) standards of the reasonable amateur so long as the activity is one that it is reasonable for an amateur to attempt. 

Philips v Whiteley [1938] 1 All ER 566, Goddard J 

A woman developed an infection after having her ears pierced by a jeweller, and the judge said the relevant standard was that of a reasonable jeweller rather than that of a surgeon. D had sterilised the needle in a flame before leaving his shop, and dipped his fingers in disinfectant when starting the procedure, and that was enough. 

Wells v Cooper [1958] 2 All ER 527, CA 

A man fitted a door handle in his own home; a visitor pulled on the handle and it came away in his hand, causing the visitor to fall down several steps. The Court of Appeal said D was to be judged against the standards of a reasonably competent carpenter, but not necessarily against the standards that would be expected of a professional carpenter working for reward. Even in these early days of DIY, this was the sort of job that a reasonable householder might do for himself, and that was the appropriate standard. 

Condon v Basi [1985] 2 All ER 453, CA 

A reckless tackle in a Sunday league football match led to a broken leg. The Court of Appeal said that participants in competitive sport owe a duty to one another to take all reasonable care having regard to the particular circumstances. The standard of care required is objective and is not adjusted to the skill (or lack of skill) of a particular player, but it does vary with the circumstances and a higher degree of care is required of a player in a First Division match than of one in a local Sunday league. 

Luxmoore-May v Messenger May Baverstock [1990] 1 All ER 1067, CA 

A provincial firm of auctioneers and valuers assessed two paintings as worth about £50 each. The paintings were sold at auction and fetched £840, but five months later they were resold for £88 000. The former owners of the paintings sued for the difference, but the Court of Appeal said the standard of care demanded of DD was that of a general practitioner rather than that of a specialist. By that standard they had carried out their work reasonably competently, and an error of judgement (such as failing to recognise a painting by Stubbs) did not necessarily breach the duty of care. 

Smoldon v Whitworth (1996) Times 18/12/96, CA 

A young rugby player suffered a broken neck when a scrum collapsed, and sued the referee for not taking steps earlier in the match to prevent such dangerous play. The standard of care required of a referee depends on all the circumstances, said Lord Bingham CJ, and the referee could not hope to see everything that went on; but in the instant case even D2's own expert witness had conceded that D2 had not come up to the standard to be expected of a reasonable referee. A decision in P's favour would not open the door to a plethora of claims by players against referees, provided all concerned appreciated how difficult it would be to establish that a referee failed to exercise such care and skill as was reasonably to be expected in the circumstances of a hotly-contested game of rugby. 

Road traffic accidents

The courts have tended to look for a very high standard of care, amounting almost to strict liability, in persons driving a motor vehicle on the highway. There are obvious policy reasons for this: third party insurance is almost universal, and anyone injured through the negligence of an uninsured driver can claim compensation from the Motor Insurers' Bureau. Any judgement against a motorist is thus borne by those who can afford it. Whether such an approach is "fair" is another question altogether, and depends on what is seen as the purpose of the law of negligence. 

Nettleship v Weston [1971] 3 All ER 581, CA 

A learner driver D went out for her first lesson, supervised by a friend P. D crashed the car into a lamppost, and P was injured. P's claim for damages was upheld by the Court of Appeal, subject to a deduction for contributory negligence. Even learner drivers, said the Court, are to be judged against the standard of the reasonably competent driver. The fact that a particular driver is inexperienced and incompetent does not excuse his falling short of this standard. 

The decision may seem harsh, but it can be justified both philosophically and practically. Philosophically, although it may be unfair to penalise a driver who was doing her best, it would be even more unfair if an injured victim were made to go without compensation because the driver who caused his injuries was incompetent. The practical justification was offered quite openly by Lord Denning MR: the injured person can recover damages from an insurer only if the driver is liable in law. So the judges must see to it that the is liable unless he can prove care and skill of a high standard. In this branch of the law, he went on, we are moving away from the concept "No liability without fault" to another, "On whom should the risk fall?". Morally the learner driver is not at fault, but legally she is liable because she is insured and the risk should therefore fall on her. 

Roberts v Ramsbottom [1980] 1 All ER 7, Neill J 

D suffered a partial stroke while driving, and drove on with impaired consciousness to collide with two parked vehicles. The judge said that since he retained some limited control he was still liable; only total unconsciousness or total lack of control (as in an epileptic fit) would excuse him. Alternatively, said the judge, D knew he had been taken ill and was therefore negligent in not stopping, even if he did not fully realise he was no longer fit to drive. 

Mansfield v Weetabix [1998] 1 WLR 1263, CA 

A lorry-driver employed by DD was unaware of a medical condition and gradually lost full consciousness during a 40-mile journey. Allowing DD's appeal against a finding of negligence, Leggatt LJ said there is no reason in principle why a driver who suffers a gradual disability should not escape liability just as a driver whose disability is sudden, so long as he is unaware of it. The Court of Appeal doubted the judge's dictum in Roberts v Ramsbottom (while accepting the decision in that case on its facts), and said the criminal defence of sane automatism is irrelevant to civil liability. 

Powell v Phillips [1972] 3 All ER 864, CA 

A pedestrian in dark clothing was walking at night along the left-hand side of the road (not on the pavement, which was covered in snow), and was struck by a car. The court acknowledged that the pedestrian was in breach of the Highway Code in a number of respects, but said that did not necessarily show that he had been negligent. It is clear, said the judge, that a breach ... creates no presumption of negligence calling for an explanation ... but is just one of the circumstances on which one party may rely in establishing the negligence of the other ... considered with all other circumstances. [See also Snelling v Whitehead (1975) and Carter v Sheath (1989), below.] 

Webb v Darbon (2000) unreported 

A 12-year-old boy ran from behind a van into the path of D's car, and suffered serious head injuries. Although D was driving within the 30 mph speed limit, his insurers accepted that he was liable for C's injuries and paid damages agreed at £3½ million. (Times news report, 28/11/00.) 

Medical negligence

Medical treatment is clearly a "skilled activity", and the principles above apply in this area. A doctor is expected to come up to the standards of the reasonable doctor practising the skill in question - the reasonable GP, or the reasonable obstetrician, or the reasonable brain surgeon, or whatever. The defendant's actual qualifications and experience are irrelevant. But if there are a substantial number of experienced and responsible doctors (in that speciality) who approve the defendant's action, it does not matter than there may be others - even perhaps a majority - who do not. 

Hatcher v Black (1954) Times 2/7/54, Denning J 

A woman P suffered side effects from an operation on her throat, and sued the surgeon concerned. Denning J said that on the road or in a factory there ought not to be any accidents if everyone used proper care, but in a hospital there was always a risk. It would be disastrous to the community if a doctor examining a patient or operating at the table, instead of getting on with his work, were forever looking over his shoulder to see if someone was coming up with a dagger. The jury should not find the defendant negligent simply because one of the risks inherent in an operation actually took place, or because in a matter of opinion he made an error of judgement. They should find him liable only if he had fallen short of the standard of reasonable medical care, so that he was deserving of censure. (The jury found in favour of the defendant.) 

Bolam v Friern Hospital [1957] 2 All ER 118, McNair J 

A mentally ill patient P was given electroconvulsive therapy (ECT), during which he suffered a fractured pelvis and other injuries. The risk of such injuries could have been reduced had P been given certain relaxing drugs before the treatment: the medical profession was divided as to whether such drugs should be given. The judge said the test would be the standard of the ordinary skilled man exercising and professing to have the particular medical skill, but a doctor who acts in accordance with a practice approved by a responsible body of medical opinion is not negligent merely because there is a body of contrary opinion. 

Whitehouse v Jordan [1981] 1 All ER 267, HL 

P had a difficult labour. The registrar D tried to deliver the child per vaginam using forceps, and pulled several times without success. After 25 minutes he abandoned this method and delivered the child by Caesarian section; it was subsequently found to be brain-damaged, apparently due to the trial by forceps. The trial judge found D had been negligent in his treatment, but the Court of Appeal and a majority of the House of Lords disagreed. To say a doctor has committed an error of clinical judgement does not in itself indicate whether or not he has been negligent; some errors of judgement may be consistent with the due exercise of professional skill, while other acts or omissions in the course of exercising clinical judgement may be so glaringly below the proper standards as to make a finding of negligence inevitable. The test was whether the defendant had fallen short, in judgement or otherwise, of the standards to be expected of an ordinary skilled surgeon. 

Maynard v West Midlands HA [1985] 1 All ER 635, HL 

Consultants were unsure whether P was suffering from tuberculosis or Hodgkin's disease, and carried out an exploratory operation without waiting for the results of other tests. P's vocal cords were damaged (the risk of this being inherent in the operation) and P sued unsuccessfully for damages. Approving the Bolam test, Lord Scarman said there would inevitably be differences of opinion within the medical profession. It was not enough to show there was a body of medical opinion which considered that a doctor had acted wrongly, if there was another equally competent body of opinion which supported his action. 

Sidaway v Bethlem Royal Hospital [1985] 1 All ER 643, HL 

P agreed to have an operation on her spine, but Dr F did not warn her of a risk (about 1%) of paralysis resulting from the operation, which it was conceded had been competently performed. P claimed F's failure to warn her was itself a breach of duty, but the House of Lords disagreed. Lord Scarman felt the American rule of "informed consent" should apply, and that there should generally be full disclosure unless "therapeutic privilege" could be invoked, but the majority said the Bolam/Maynard test should apply to vindicate any course supported by a substantial body of responsible medical opinion, subject to a duty to answer any direct questions truthfully and fully. Given the low level of risk, a substantial body of negro-surgical opinion was for non-disclosure, and that was sufficient. 

Defreitas v O'Brien (1995) Times 16/2/95, CA 

A woman P suffered side-effects from an unorthodox medical procedure, and sued the surgeons responsible. Upholding the trial judge's finding in favour of DD, the Court of Appeal said the "responsible body of medical opinion" need not be particularly large. It was open to the judge to find as a fact that a small number of specialists supporting DD's course of treatment constituted a responsible body of medical opinion, and he had done so in this case. 

Newell v Goldenberg (1995) 6 Med LR 371, Mantell J 

C's wife became pregnant after C's vasectomy reversed itself naturally, an event which occurs once in about 2000 cases, and C sued the surgeon D for his failure to warn of this risk. D said in evidence that he did normally give such a warning but by an oversight had not done so on this occasion; however, since many surgeons did not warn of this risk, he had inadvertently been following the practice of a substantial body of responsible medical opinion. The judge found in C's favour and awarded damages of £500. The Bolam test may provide a defence for those who lag behind the times, he said, but cannot serve those who know better; in any event, doctors who (in 1985) gave no warning were not acting responsibly. 

Bolitho v City & Hackney Health Authority [1997] 4 All ER 771, HL 

A two-year-old boy P suffered serious brain damage following a respiratory failure, and his parents alleged medical negligence. The doctor's treatment decisions were supported by several expert witnesses, and on that basis the judge found that the doctor had not been negligent; P's appeals failed. Lord Browne-Wilkinson said obiter that a judge is not bound to find that a doctor is not negligent merely because there is a body of medical opinion in his favour: he must also be able to show that this opinion has a logical basis. But only very rarely would a judge decide that the opinions of a number of otherwise competent doctors were not reasonably held, and this was not such a case. 

Shakoor v Situ [2000] 4 All ER 181, Livesey QC 

A man C suffering from a skin complaint sought treatment from D, who was qualified as a practitioner of traditional Chinese herbal medicine but not as an ordinary doctor. D prescribed a certain herbal remedy, but C suffered an unpredictable idiosyncratic reaction and died. C's widow sued for damages but failed. D was to be measured against the standard of a reasonable TCHM practitioner, and although there had been some letters in the medical press casting doubt on the safety of this particular remedy, that concern had not been voiced so widely that he should have known of it. 

The Bolam test is applied in appropriate cases other than medical negligence. 

Hyde v Williams (2000) Times 4/8/00, CA 

Allowing an appeal by architects DD, Sedley LJ said that where a profession is divided as to proper professional standards, some members regarding as acceptable a lower standard than others would accept, it is the lowest acceptable standard that must be taken as the benchmark of professional negligence. 

Adams v Rhymney Valley DC (2000) Times 11/8/00, CA 

CC and their family lived in a council house; the windows had key-operated security locks, and the keys were on a hook in the kitchen. A fire broke out while the wife C2 and the three young children were upstairs. They were unable to use the stairs or to open the windows; C2 eventually smashed a window to escape, but was badly injured in so doing, and the children died. Dismissing CC's claim for negligence, the Court of Appeal (2-1) said the Bolam test applied. Although DD themselves had not actually considered the possible dangers in the event of fire, they could not be negligent when they had in fact followed a course supported by a substantial body of professional opinion. 

Bradford-Smart v West Sussex CC (2002) Times 29/1/02, CA 

A girl claimed compensation for psychiatric injuries caused by bullying on the estate where she lived and on the bus to and from school. The Court of Appeal agreed, affirming the decision of the trial judge, said a school might on occasions be in breach of duty by failing to take such steps as were within its power to combat harmful behaviour of one pupil towards another even when they were outside school, but such occasions would be few and far between. It was clear that a responsible body of professional opinion would agree that the school had done enough: it could not be a breach of duty to fail to take steps which were unlikely to do much good. 

The reasonable child

The standard of care expected of a young child is very low, and even teenagers are not generally expected to meet the same standards as adults unless they are doing adult activities. 

McHale v Watson (1966) 115 CLR 199, High Court (Australia) 

A 12-year-old boy D threw a home-made dart at a wooden post; it either missed or rebounded, and hit and injured a 9-year-old girl P standing nearby. The appellate court upheld the judge's ruling that D's conduct was to be judged against the standards of the reasonable 12-year-old, and that consequently he had not been negligent. 

Mullin v Richards [1998] 1 All ER 920, CA 

Two 15-year-old schoolgirls P and D had a "sword fight" with plastic rulers in their classroom; one of the rulers snapped and a piece of plastic entered P's eye, causing permanent damage. P's claim against the local authority was dismissed - on the facts, the teacher had not been negligent - but she succeeded against D subject to a 50% reduction for contributory negligence. Allowing D's appeal, the Court of Appeal said there was insufficient evidence that the accident had been foreseeable in what had been no more than a childish game. 

Ryan v Hickson (1974) 55 DLR 3d 196, Goodman J (Ontario) 

A 9-year-old passenger fell from a snowmobile while turning round to wave and was struck by another through the negligence of the 12- and 14-year-old drivers; the judge said the drivers' knowledge and previous experience made them fully liable, and awarded damages against both the drivers and their respective fathers. The damages were reduced for the contributory negligence of the passenger, however, who in spite of his age had sufficient experience that he should have been able to take better care for his own safety. 

Level of risk

In deciding what precautions to take, the hypothetical "reasonable person" (whether engaged in a skilled activity or not) will take various factors into account. These may include the degree of risk, the seriousness of the consequences if an accident does happen, the cost and practicality of guarding against the risk, and the social importance of the activity in question. 

The probability of harm is certainly relevant, so in Fardon v Harcourt Rivington (1932) 146 LT 391 Lord Dunedin said that while people were expected to guard against reasonable probabilities, they were not bound to guard against fantastic possibilities. 

Bolton v Stone [1951] 1 All ER 1078, HL 

Miss Stone, standing on the pavement outside her house, was struck by a cricket ball hit from an adjacent cricket ground. The ball must have travelled about 100 yards, clearing a 17-foot fence, and such a thing had happened only about six times in thirty years. P's claim for damages was rejected by the House of Lords: the risk was so slight and the expense of reducing it so great that a reasonable cricket club would not have taken any further precautions. 

Cameron v Hamilton's Auction Marts [1955] SLT 74, Sheriff Court (Scotland) 

The court decided there was no liability in a case where a cow entered an open door, walked upstairs, and turned on taps, flooding the floor below: this was so improbable that no reasonable person would have taken any precautions against it. 

Hilder v Associated Portland Cement [1961] 3 All ER 709, Ashworth J 

DD were the owners of waste ground, and they allowed children to play football on that ground. At one end, there was a three-foot wall behind the "goal", and balls were commonly kicked into the road. One such ball struck a passing motor-cyclist, causing him to crash and be killed. The motor-cyclist's family sued, and the owners of the land were found liable in negligence. A reasonable landowner would have seen the risk to passing motorist, and given the frequency with which balls went into the road the risk was not so small that it could be ignored. 

Roe v Minister of Health [1954] 2 All ER 131, CA 

Two patients were paralysed by a spinal anaesthetic that had become contaminated through invisible cracks in the glass vial. It was established by evidence that the cracks were not foreseeable given the scientific knowledge of the time, and the Court said DD were not liable. The foreseeability of harm is clearly a major factor in determining how a reasonable person would act, and although actual foresight by D is generally irrelevant, a reasonable person would not have taken precautions against a risk of which reasonable people in that profession were not aware. 

Gunn v Wallsend Engineering (1989) Times 23/1/89, Waterhouse J 

The wife of a shipyard worker contracted mesothelioma from asbestos dust in her husband's clothes, which she had handled and shaken out before washing them. Her action for damages against the shipyard failed, since at the time (before 1965) the risk was unforeseeable. No one in the industrial world directed his mind to the risk of physical injury from indirect domestic exposure to asbestos dust, and there was no medical literature or official guidance on the subject. A prudent employer would not have foreseen the risk, and so could not be expected to guard against it. 

The vulnerable claimant

While no account is generally taken of the peculiarities of the defendant, apart from his or her age, the peculiarities of the claimant are commonly relevant. If the claimant is known to be particularly vulnerable for any reason, this is a relevant factor in determining the appropriate level of care. 

Paris v Stepney BC [1951] 1 All ER 42, HL 

P was a garage mechanic, who had lost the sight of one eye during the war. In order to loosen a stiff bolt he struck it with a hammer; a piece of metal flew off and (because he was not wearing goggles) struck him in his good eye, causing him to become totally blind. The probability of such an event was very small, but its consequences were very serious, and the House of Lords held that his employers, knowing of his disability, should have taken extra care to provide goggles for him. The more serious the possible damage, said Lord Morton, the greater the precautions that should be taken. 

Haley v London Electricity Board [1964] 3 All ER 185, HL 

Workmen from the Electricity Board were preparing to carry out work on underground cables; they dug a hole, and in order to give warning of the danger (before the permanent barriers arrived) they laid a long-handled hammer across the pavement. P, a blind man, walked along the pavement on his way to work; he tripped over the hammer and was injured. The House of Lords said DD were negligent; they had given adequate warning to sighted people, but it was common knowledge that large numbers of blind people walked unaided along pavements and the duty of care extended to them as well. 

Morrell v Owen (1993) Times 14/12/93, Mitchell J 

At a sports event for disabled athletes, archery and discus activities took place in the same hall, separated by a curtain. Anyone entering or leaving the archery section had to negotiate a route past this curtain, which billowed out from time to time when struck by a discus. P was an archer, and was close to the curtain when a discus struck her head (through the curtain) and caused brain damage. The judge found as a fact that she had not been adequately warned of the danger, and awarded damages against the coaches in the two activities. Obiter, the organisers of and coaches at a sports event for disabled persons had a greater duty of care than those who organised events for able-bodied athletes; they should have instructed the participants in appropriate safety procedures, made provision for safe passage into and out of the practice area, and provided someone to watch over the movements of the disabled. 

Walker v Northumberland CC [1995] 1 All ER 737, Colman J 

P was a senior social worker who suffered a nervous breakdown, apparently from overwork. He returned to work but suffered another more serious breakdown within a year, the workload being no less. His claim for damages against his employer succeeded: the duty to provide a safe system of work, said the judge, extended just as much to psychiatric damage as to physical injury. The first breakdown may not have been foreseeable, but the second certainly was, and DD had taken manifestly inadequate measures to protect P's health. 

Cost and practicality

In determining what a reasonable person would do, the courts will consider the practicality and cost of doing anything to reduce a known risk. The American judge Learned Hand J suggested in US v Carroll Towing (1947) that this can be reduced to a mathematical relation: if the cost of damage multiplied by the probability of damage is less than the cost of prevention, then there is no breach. 

The English courts have not adopted this formal test, but apply similar principles. 

Morris v West Hartlepool Navigation [1956] AC 552, HL 

A seaman fell forty feet into an unguarded hold and was badly injured. Lord Reid said it is the duty of an employer in considering whether some precaution should be taken against a foreseeable risk to weigh on the one hand the magnitude of the risk, the likelihood of an accident happening, and the possible seriousness of the consequences if it does, and on the other hand the difficulty and expense and any other disadvantage of taking the precaution. 

Latimer v AEC Ltd [1953] 2 All ER 449, HL 

Following an exceptionally heavy storm, water entered a factory and covered much of the floor; when it drained away (after mixing with the coolant used for the machinery) it left a thin film of an oily liquid on the floor. DD put down sawdust to soak up the liquid and to reduce the risk of slipping, but did not have enough to cover the entire floor because of the exceptional nature of the storm. A workman P slipped on an untreated part of the floor and his ankle was badly injured. The House of Lords held, reversing Pilcher J, that DD had done all that a reasonable person would do in the circumstances; they could not have eliminated the risk completely without closing the factory. DD had not failed to exercise reasonable care and so were not liable for the subsequent accident. 

Knight v Home Office [1990] 3 All ER 237, Pill J 

A prisoner committed suicide in his cell, and it was alleged that the prison authorities had been negligent by leaving him largely unsupervised and checking him only every fifteen minutes. The judge found as a fact that the authorities had not been negligent, but said that while general practice in the prison service was to be taken into account, the plaintiff could in principle have succeeded even if the accepted practice had been followed in every respect. It was for the court to decide what standard of care was appropriate to the particular situation, and it was not a complete defence (though it might be relevant) to say that the prison staff had done what was usual and no funds were available for additional safety measures. 

Walker v Northumberland CC [1995] 1 All ER 737, Colman J 

A senior social worker suffered from severe stress because of overwork. DD argued that budgetary constraints made it impossible for them to take effective action to reduce P's workload, as this would have meant appointing more staff. The judge refused to accept this argument: the mutual intentions of the parties in a contract of employment might require the employer to take no more than reasonable care for the safety of his staff, but it was inconceivable that they would require him to take only such steps as political expediency from time to time permitted. 

Justifiable risk-taking

Under certain circumstances, where the activity is one of social importance, it may be justifiable to take even a substantial risk. 

Watt v Hertfordshire CC [1954] 2 All ER 368, CA 

A fire brigade was notified of a serious road accident: a person was trapped and heavy lifting equipment was urgently required. The lorry which usually carried the equipment was engaged in other work at the time, and the fire officer ordered the equipment be loaded into the back of an ordinary lorry. On the way to the incident, the equipment slipped and a fireman was injured. He sued his employers, and failed. Denning LJ said one must balance the risk against the end to be achieved. The saving of life or limb justified the taking of considerable risks, and in cases of emergency the standard of care demanded is adjusted accordingly. 

Wooldridge v Sumner [1962] 2 All ER 978, CA 

A press photographer working in the arena at a horse show was severely injured when he tripped while trying to get out of the way of D's horse as it tried to take a corner too fast. He sued for negligence, but the Court of Appeal said competitors in top-class sports events were expected to concentrate on maximising their performance. A mere error of judgement was not in itself enough to show a breach of duty. 

Marshall v Osmond [1983] 2 All ER 225, CA 

An escaping criminal was injured when the following police car crashed into his. The Court of Appeal did not directly invoke public policy, nor the maxim ex turpi causa non oritur actio, but emphasised instead the standard of care. The duty owed by a police driver, said Sir John Donaldson MR, was the same as that owed by any other, namely, to exercise such care and skill as was reasonable in all the circumstances. But where those circumstances were that he was driving alongside another car in order to make an arrest, the error of judgement he made in the instant case did not amount to negligence. 

Rigby v Chief Constable of Northamptonshire [1985] 2 All ER 985, Taylor J 

The police used CS gas to disable an intruder barricaded in a shop without first ensuring that firefighting equipment was available, and thereby caused a fire that seriously damaged the premises. The owner sued the police for negligence, and the judge said the defence of necessity is not available when the relevant circumstances are the result of D's own negligence in the first place. Even bearing in mind the pressures and burdens on the police officers in the situation with which they were dealing, they had a duty of care to the shopowner and they were in breach of that duty. 

Burden of proof

The plaintiff must normally prove on a balance of probabilities that D's conduct fell short of the standard of care required. The mere fact that P has suffered injury or loss through D's act is not enough. 

Easson v LNER (1944) KB 421, CA 

A child fell from a moving train. The Court said the principle of res ipsa loquitur (below) was not applicable, since the carriage door could have been left open by a passenger and so was not under the sole control of the railway company. 

Snelling v Whitehead (1975) Times 31/7/75, HL 

A 7-year-old boy P riding his bicycle on a minor road towards a crossroads was seriously injured in a collision with a car driven by D along the major road. Reluctantly rejecting P's claim for compensation, the House of Lords said there was no proof that the driver had been negligent, and in the absence of such proof the claim must fail. [Such proof is generally quite easy to come by - a WHO study in 1962 suggested that even a good driver makes a mistake every two miles on average.] Lord Wilberforce suggested this was a case where no-fault compensation would be appropriate, but that was a matter for Parliament. 

Carter v Sheath [1990] RTR 12, Times 10/8/89, CA 

P was 13, and late one November evening he was on his way home from a Scout meeting with three friends. They reached a pelican crossing; P crossed (without injury) against the red light, but his friends waited for the green. A short time later, P was struck by a car driven (at a proper speed) by D, who said he had seen the other three boys but not P. P suffered severe brain damage, and could not give evidence. The evidence of the other boys was that they had seen P standing on the barrier at the far side of the road, but had not seen the collision; no one was able to explain what had happened. The Court said that the mere fact that D had not seen P before the collision was not in itself proof of negligence, and that something more would be required to discharge the burden of proof and establish liability. 

However, a rebuttable presumption of negligence is created in a number of cases by the principle of res ipsa loquitur, which applies when (i) the thing causing the damage is under D's sole control, and (ii) the accident is such as would not ordinarily happen where those in control use proper care. The onus is then on D to show on a balance of probabilities that he was not careless, and that the accident happened in some other way. 

Byrne v Boadle (1863) 159 ER 299, Exch 

P was passing DD's premises when he was struck by a barrel of flour falling from above. Affirming the ruling of the trial judge, Pollock CB applied the res ipsa loquitur principle: since barrels do not normally fall from the sky without negligence, and this barrel was under the control of DD or their servants, negligence could be presumed and DD had the burden of proving otherwise. 

Mahon v Osborne [1939] 1 All ER 535, CA 

A patient died shortly after an abdominal operation and post-mortem examination found a swab in his body. The Court of Appeal said negligence had been established, but the majority said res ipsa loquitur applied only to things within common experience, and that was not the case with complex surgical procedures. 

Cassidy v Ministry of Health [1951] 1 All ER 574, CA 

P underwent a minor operation on the third and fourth fingers of one hand; after the operation the hand was bandaged and splinted. During the next two weeks P complained of pain in the hand but was given only sedatives; when the bandages were removed, the whole hand was found to be useless. The Court upheld the trial judge's ruling that the onus was on DD to provide an adequate explanation of this occurrence, and that in the absence of any such explanation negligence on the part of some member of the surgical team (all of whom were hospital employees) could be presumed. 

Bennett v Chemical Construction [1971] 3 All ER 822, CA 

A workman was injured by two panels falling from above, but there was no evidence as to why they had fallen. Since panels do not ordinarily fall in the absence of negligence, the onus was on the company to prove some other explanation. 

Henderson v Jenkins [1969] 3 All ER 756, HL 

The brakes on a lorry failed because of a corroded pipe, and a fatal accident resulted. The corrosion was not apparent on visual inspection, and the manufacturers did not recommend its removal for closer checks. DD claimed a latent defect rather than negligence, but the majority in the House of Lords said this defence could not succeed unless DD brought evidence of the vehicle's history to show that it had not been subjected to any unusual circumstances that might have warranted special inspections. Res ipsa loquitur applied and the onus was on DD to rebut the presumption of negligence. 

Widdowson v Newgate Meat (1997) Times 4/12/97, CA 

A man P walking along the side of a quiet dual carriageway late one night was struck by a van and injured. In an action for negligence against the van's owners DD, P claimed the driver had been negligent but (because he suffered from a mental disorder unconnected with the accident, making him unreliable as a witness) was not called to give evidence. DD submitted there was no case to answer and called no evidence either. The judge found P had not shown that the accident was more likely than not caused by the driver's negligence, and dismissed his claim, but the Court of Appeal allowed P's appeal. Brooke LJ said the maxim res ipsa loquitur is not commonly applied to road accidents, but on the limited evidence available P was entitled to assert that the probable cause of the accident was the driver's failure to keep a proper lookout and DD had not put forward any plausible alternative explanation. P's claim should succeed subject to a 50 per cent deduction for contributory negligence. 

Fryer v Pearson (2000) Times 4/4/00, CA 

A gas fitter C working at DD's home knelt on the floor and was stabbed in the knee by a sewing needle hidden in the deep pile carpet; the needle broke in C's knee and caused permanent disability. His claim failed: Waller LJ said negligence would be established if the only proper inference was that DD had known the needle was in the carpet and had allowed it to remain there; on the facts no such inference could be drawn and this was merely an unfortunate accident. (Obiter, May LJ deprecated the use of Latin phrases such as res ipsa loquitur, that are not readily comprehensible to those for whose benefit they are supposed to exist.) 



