NEGLIGENCE - CAUSATION AND REMOTENESS CASES
POLICY
Lamb v Camden LBC [1981] 2 All ER 408
In 1972 the plaintiff let her house while she was away in America. In 1973, while replacing a sewer pipe in the road outside the plaintiff's house, contractors employed by the local council breached a water main causing the foundations of the house to be undermined and the house to subside. The house became unsafe, the tenant moved out, and the plaintiff moved her furniture into storage. The house was then left unoccupied to await repair. In 1974 squatters moved in but were evicted and the house was boarded up. In 1975 squatters again moved in and caused substantial damage to the interior of the house before being evicted. The official referee held that, although squatting was at the time a reasonably foreseeable risk, it was not likely to occur in the locality of the plaintiff's house and was therefore too remote for the plaintiff to be able to recover damages.

The Court of Appeal held, per Lord Denning MR: The range and limits of liability for negligence or nuisance were to be determined as a matter of judicial policy, and, applying that approach, the fact that the plaintiff rather than the council was responsible for keeping the squatters out and evicting them when they got in meant that the council was not liable for the damage, which in any event was damage against which the plaintiff herself should have taken precautions.

CAUSATION IN FACT
BUT FOR TEST
 

Barnett v Chelsea & Kensington Hospital [1968] 1 All ER 1068
Three night watchmen drank some tea. Soon afterwards all three men started vomiting. At about 8am the men walked to the casualty department of the defendants' hospital. The nurse telephoned the casualty officer, a doctor, to tell him of the men's complaint. The casualty officer, who was himself unwell, did not see them, but said that they should go home and call their own doctors. The men went away, and the deceased died some hours later from what was found to be arsenical poisoning. Cases of arsenical poisoning were rare, and, even if the deceased had been examined and admitted to the hospital and treated, there was little or no chance that the only effective antidote would have been administered to him before the time at which he died.

It was held in the QBD (Nield J.) that in failing to see and examine the deceased, and in failing to admit him to hospital and treat him, the hospital's casualty officer was negligent and did not discharge the duty of care which in the circumstances was owed to the deceased by the defendants as hospital authority; but the plaintiff had not discharged the onus of proving that the deceased's death was caused by the negligence, or, if there were a burden on the defendants of showing that his death was not due to the negligence, they had discharged that burden, with the consequence that the plaintiff's claim failed. Nield J. stated:

"My conclusions are: that the plaintiff has failed to establish, on the balance of probabilities, that the deceased's death resulted from the negligence of the defendants, my view being that, had all care been taken, the deceased might still have died. My further conclusions, however, are that Dr. Banerjee was negligent in failing to see and examine the deceased, and that had he done so his duty would have been to admit the deceased to the ward and to have him treated or caused him to be treated".

Robinson v Post Office [1974] 2 All ER 737
On 15th February the plaintiff slipped as he was descending a ladder from one of the Post Office's tower wagons. The slipping was caused by oil on the ladder due to leakage of a pump. The plaintiff sustained a wound to his left shin. Some eight hours later he visited his doctor and was given an injection of anti-tetanus serum (ATS). Where a patient had had a previous dose of ATS the recognised test procedure in 1968 entailed waiting half an hour after injecting a small quantity of ATS to see whether the patient showed any reaction. The doctor did not follow that procedure but followed one of his own, waiting only a minute for a reaction before administering the balance of the full does. The plaintiff did not suffer any reaction until 24th February when he began to show signs of a reaction and was admitted to hospital suffering from encephalitis. The plaintiff suffered brain damage. The trial judge held the Post Office wholly liable for the plaintiff's injury. It was held by the Court of Appeal, inter alia, that:

(1) In the light of the plaintiff's subsequent history it was most unlikely that, if the proper test dose procedure had been followed, the plaintiff would have shown a reaction within the period of half an hour before the administration of the full dose. The negligence of the doctor in failing to administer a proper test dose did not therefore cause or materially contribute to the plaintiff's injury. Bonnington Castings v Wardlaw [1956] 1 All ER 615 applied.

(2) The administration of ATS by the doctor was not a novus actus interveniens since (a) he had not been negligent or inefficient in deciding to administer ATS, and (b) his failure to administer a proper test dose had had no causative effect.

Cummings (or McWilliams) v Sir William Arrol & Co [1962] 1 All ER 623
A steel erector fell seventy feet from a steel tower in the building of which he was assisting. He was killed by the fall and his widow and administratrix claimed damages from his employers for negligence and from the occupiers of the shipyard in which the tower was being built for breach of statutory duty under the Factories Act 1937, s26(2), in failing to provide a safety belt for use by the steel erector. If a safety belt had been worn by the deceased he would not have been killed by the fall. The deceased was an experienced steel erector, and on the evidence it was highly probable that he would not have worn a safety belt if one had been provided.

It was held by the House of Lords that assuming that the employers and the occupiers of the site were in breach of their respective duties in not providing a safety belt, nevertheless they were not liable in damages because their breach of duty was not the cause of the damage suffered since (a) on the evidence the deceased would not have worn a safety belt if it had been provided, and (b) there was no duty on the employers to instruct or exhort the deceased to wear a safety belt.

 

Bux v Slough Metals Ltd [1974] 1 All ER 262
In 1968 the plaintiff, who had a limited command of English, started employment in the die-casting foundry in the defendants' factory. In 1969 the new works director decided that goggles should be purchased and supplied to all employees. The plaintiff tried them on for a few days but found that they hampered his work because they misted up 'every three or four minutes'. Thereafter he did not wear them, telling the superintendent of the foundry that they were useless. He asked whether there were better ones available, but received no reply. In 1970 some molten metal was thrown up into his eyes.

The judge held that no breach of statutory duty had been established but that negligence had been made out. He also found the plaintiff guilty of contributory negligence by reason of his breach of regulations and therefore reduced the damages by 20 per cent. The Court of Appeal held:

(1) the duty imposed on the defendants by the regulations did not supersede the common law duty of the employer for the regulation was silent as to the legal position where an employer knew that the suitable goggles that he had provided were consistently not worn by his men when engaged in work involving risk to their eyes. The question whether instruction, persuasion or insistence with regard to the use of protective equipment should be resorted to, depended on the facts of a particular case, one of those being the nature and degree of the risk of serious harm liable to occur if the equipment were not worn. In the circumstances the evidence showed that the plaintiff would have worn the goggles if instructed to do so in a reasonable and firm manner followed up by supervision; accordingly the defendants were in breach of their common law duty to maintain a reasonably safe system of work by giving the necessary instructions and enforcing them by supervision.

(2) A substantial degree of blameworthiness had, however, to be attributed to the plaintiff in consequence of his own breach of statutory duty. His breach was not merely technical; it was a substantial, though partly excusable, cause of the accident. In the circumstances the appropriate degree of blameworthiness was 40 per cent rather than 20 per cent and the defendants' appeal would be allowed to that extent.

Bolitho v City & Hackney HA [1997] 4 All ER 771
A two-year-old boy, P, who had a past history of hospital treatment for croup, was readmitted to hospital under the care of Dr H and Dr R. The following day he suffered two short episodes at 12.40pm and 2pm during which he turned white and clearly had difficulty breathing. Dr H was called in the first instance and she delegated Dr R to attend in the second instance but neither attended P, who at both times appeared quickly to return to a stable state. At about 2.30pm P suffered total respiratory failure and a cardiac arrest, resulting in severe brain damage. He subsequently died and his mother continued his proceedings for medical negligence as administratrix of his estate. The defendant health authority accepted that Dr H had acted in breach of her duty of care to P but contended that the cardiac arrest would not have been avoided if Dr H or some other suitable deputy had attended earlier than 2.30 pm. It was common ground that intubation so as to provide an airway would have ensured that respiratory failure did not lead to cardiac arrest and that such intubation would have had to have been carried out before the final episode. The judge found that the views of P's expert witness and Dr D for the defendants, though diametrically opposed, both represented a responsible body of professional opinion espoused by distinguished and truthful experts. He therefore held that Dr H, if she had attended and not intubated, would have come up to a proper level of skill and competence according to the standard represented by Dr D's views and that it had not been proved that the admitted breach of duty by the defendants had caused the injury which occurred to P.

The House of Lords held that a doctor could be liable for negligence in respect of diagnosis and treatment despite a body of professional opinion sanctioning his conduct where it had not been demonstrated to the judge's satisfaction that the body of opinion relied on was reasonable or responsible. In the vast majority of cases the fact that distinguished experts in the field were of a particular opinion would demonstrate the reasonableness of that opinion. However, in a rare case, if it could be demonstrated that the professional opinion was not capable of withstanding logical analysis, the judge would be entitled to hold that the body of opinion was not reasonable or responsible. The instant case was not such a situation since it was implicit in the judge's judgment that he had accepted Dr D's view as reasonable and although he thought that the risk involved would have called for intubation, he considered that could not dismiss Dr D's views to the contrary as being illogical. Bolam v Friern Hospital Management Committee [1957] 2 All ER 118 and Hucks v Cole (1968) 4 Med LR 393 applied.

The Empire Jamaica [1955] 1 All ER 452
The plaintiffs were the owners of a ship which collided with another vessel. The officer of the watch at the time of the collision was one S. S was not a certificated officer and had been signed on as "chief botswain" but was treated as, and performed the duties of, second officer. By the relevant legislation the plaintiffs' ship was required to be provided with "at least the first and second mates duly certificated". The plaintiffs admitted liability for the collision, and now sought a declaration limiting their liability. The competency of S to perform his duties was not disputed.

It was held in the Admiralty Division (Willmer J.) that although the ship had put to sea with the privity of the plaintiffs in breach of the requirement to carry two certificated mates, there was no causal connection between the fact that S did not possess a certificate and the fact that his negligent navigation caused the collision; on the facts, the plaintiffs had provided the ship with a competent officer, were not guilty of any fault or privity in relation to the collision and were entitled to the declaration sought.

(Note: the plaintiffs sought, in an action against the owners of the Garoet and all persons claiming to have sustained damage by reason of the collision, a declaration that their liability in damages for loss or damage to vessels or property should be limited to £8 per ton for each ton of the tonnage of the Empire Jamaica, on the ground that the collision occurred without their actual fault or privity. By their defence the defendants pleaded that the plaintiffs caused or permitted the Empire Jamaica to be negligently navigated in an unseaworthy condition, alleging, among other allegations, that the plaintiffs did not provide a sufficient complement of certificated officers as required by the Merchant Shipping Ordinance 1899, and that the plaintiffs were privy thereto.)

PROOF OF CAUSATION
 

Pickford v Imperial Chemical Industries [1998] 3 All ER 462
The plaintiff was employed by the defendants as a full-time secretary. In May 1989 the plaintiff went to see her GP complaining of pain in both hands, which she had first noticed some seven months previously. Although her GP could find no abnormality on examination, he signed her off work for a short period. Thereafter, she consulted a number of doctors, who were unable to find any physical explanation for the pain. In September 1989 ICI terminated the plaintiff's employment as there was no work available for her for which she accepted she was fit. Thereafter, the plaintiff commenced proceedings against ICI for damages, claiming that by reason of their negligence she had contracted a prescribed disease, PDA4, in the course of her employment; that it was organic in origin; that it had been caused by the very large amount of typing which she had carried out on her word processor at speed for long periods of time without breaks or rest periods; and that ICI were negligent because they had failed to warn her of the foreseeable risk of contracting the disease and of the need to take rest breaks.

At the trial the judge heard conflicting medical evidence about the cause of the plaintiff's PDA4: in particular, whether it was an organic condition due to trauma or physical injury, as the plaintiff submitted, or whether its basis was psychogenic. The judge dismissed the plaintiff's action, holding that she had failed to establish that her condition was organic in origin or that it was caused by her typing work, as opposed to being merely associated with it. He also held that it was not reasonably foreseeable, in the state of knowledge about the condition in 1988 and 1989, that her work as a secretary would be likely to cause her to contract PDA4, nor were ICI required to specify rest pauses during the plaintiff's typing work since she had ample scope to interspose and rotate her typing with her non-typing work and it could reasonably be expected that she would do so without being told.

It was held in the House of Lords (Lord Steyn dissenting) that in order to succeed, the onus was on the plaintiff to prove that her condition had been caused by repetitive movements while typing. Although it was open to her employers to lead evidence in rebuttal to the effect that its cause was psychogenic and not organic, they did not have to prove that it was due to conversion hysteria. While failure to prove that alternative explanation was a factor to be taken into account in deciding whether the plaintiff had established an organic cause, it was no more than that since it still left open the question, in the light of the wider dispute revealed by the medical evidence, whether an organic cause had been established for the cramp so that it could be said to have been due to the plaintiff's typing at work. The Court of Appeal should not have interfered with the judge's decision that the plaintiff was not entitled to damages, since his findings that the condition was not reasonably foreseeable in her case and that ICI were not negligent in the respects alleged by her were soundly based on the evidence.

Bonnington Castings Ltd v Wardlaw [1956] 1 All ER 615
In an action for damages for negligence at common law, the onus of proving that the fault complained of caused, or materially contributed to, the injury complained of, as well as of proving the negligence or breach of duty lies on the plaintiff. The same onus of proof, namely, of proving breach of duty and that the breach caused or materially contributed to the injury, applies in an action for damages for breach of statutory duty, unless the statute or statutory regulation in question expressly or impliedly provides otherwise. The onus of proof that the injury was caused by the breach of duty is not shifted from a plaintiff employee merely by the facts that there has been a breach of a safety enactment and that the employee has been injured in a way that could result from the breach.

The plaintiff, who had worked for eight years in the dressing shop of a foundry producing steel casings owned by the defendants, contracted pneumoconiosis through inhaling air which contained silica dust. The main source of this dust was from pneumatic hammers, one of which the plaintiff operated, but, throughout the material period, there was no known protection against dust produced by the operation of such a hammer. Part of the dust, however, which polluted the atmosphere which the plaintiff inhaled, came from operations conducted at swing grinders, as result of the ducts of dust-extraction plant for these grinders not being kept free from obstruction as provided by the Grinding of Metals (Miscellaneous Industries) Regulations 1925. The defendants admitted that they were in breach of this regulation, but maintained that, as there was no evidence to show the proportions of dust emanating from the various sources of dust in the dressing shop, the plaintiff could not show that the dust from the swing grinders contributed materially to the dust inhaled by him.

It was held by the House of Lords that the proportion of dust coming from the swing grinders and inhaled by the plaintiff had been shown on the evidence not to have been negligible and had contributed materially to his contracting pneumoconiosis; the defendants were, therefore, liable to him in damages for breach of statutory duty.

McGhee v National Coal Board [1972] 3 All ER 1008
The plaintiff was sent by the defendants, his employers, to clean out brick kilns. Although the working conditions there were hot and dirty, the plaintiff being exposed to clouds of abrasive brick dust, the defendants provided no adequate washing facilities. In consequence the plaintiff had to continue exerting himself after work by bicycling home caked with sweat and grime. After some days working in the brick kilns the plaintiff was found to be suffering from dermatitis. In an action by the plaintiff against the defendants for negligence the medical evidence showed that the dermatitis had been caused by the working conditions in the brick kilns, and that the fact that after work the plaintiff had had to exert himself further by bicycling home with brick dust adhering to his skin had added materially to the risk that he might develop the disease.

It was held in the Court of Session that the defendants had been in breach of duty to the plaintiff in failing to provide adequate washing facilities but that the plaintiff's action failed because he had not shown that that breach of duty had caused his injury, in that there was no positive evidence that it was more probable than not that he would not have contracted dermatitis if adequate washing facilities had been provided.

It was held by the House of Lords that a defendant was liable in negligence to the plaintiff if the defendant's breach of duty had caused, or materially contributed to, the injury suffered by the plaintiff notwithstanding that there were other factors, for which the defendant was not responsible, which had contributed to the injury. Accordingly the defendants were liable to the plaintiff because:
(1) a finding that the defendants' breach of duty had materially increased the risk of injury to the plaintiff amounted, for practical purposes, to a finding that the defendants' breach of duty had materially contributed to his injury, at least in the absence of positive proof by the defendants to the contrary;
(2) on the facts found, the plaintiff had succeeded in showing that, on a balance of probabilities, his injury had been caused or contributed to by the defendants' breach of duty.
Bonnington Castings v Wardlaw [1956] 1 All ER 615 and Nicholson v Atlas Steel [1957] 1 All ER 776 applied.

Wilsher v Essex AHA [1988] 1 All ER 871
The plaintiff was born prematurely suffering from various illnesses including oxygen deficiency. While in a special baby unit at the hospital where he was born a catheter was twice inserted into a vein of the plaintiff rather than an artery and on both occasions the plaintiff was given excess oxygen. The plaintiff was later discovered to be suffering from an incurable condition of the retina resulting in near blindness. The plaintiff's retinal condition could have been caused by excess oxygen but it also occurred in premature babies who were not given oxygen but who suffered from five other conditions common in premature babies and all of which had afflicted the plaintiff. The plaintiff brought an action against the health authority claiming damages for negligence and alleging that the excess oxygen in his bloodstream had caused his retinal condition. At the trial the medical evidence was inconclusive whether the excess oxygen had caused or materially contributed to the plaintiff's condition. The trial judge and Court of Appeal held the health authority liable.

It was held in the House of Lords that where a plaintiff's injury was attributable to a number of possible causes, one of which was the defendant's negligence, the combination of the defendant's breach of duty and the plaintiff's injury did not give rise to a presumption that the defendant had caused the injury. Instead the burden remained on the plaintiff to prove the causative link between the defendant's negligence and his injury, although that link could legitimately be inferred from the evidence. Since the plaintiff's retinal condition could have been caused by any one of a number of different agents and it had not been proved that it was caused by the failure to prevent excess oxygen being given to him the plaintiff had not discharged the burden of proof as to causation. A retrial would be ordered.

Holtby v Brigham & Cowan Ltd [2000] 3 All ER 421
The claimant, H, was exposed to asbestos dust while working for several years as a marine fitter. For about half the period that he worked as a fitter, his employer was B Ltd. For the remainder, he was employed by other employers doing similar work in similar conditions; in some cases for periods of years, in others for periods measured in months. He developed asbestosis and brought an action for personal injury against B Ltd. At trial, the judge held that B Ltd had been negligent and in breach of statutory duty, but that it was liable only for the damage which it had caused. He further found that H's condition would have been less severe if he had only sustained exposure to asbestos dust whilst working for B Ltd. Accordingly, he reduced the general damages and certain heads of special damages by 25%, even though B Ltd had not expressly pleaded that it was responsible only for a portion of the disability.

The Court of Appeal held that where a claimant suffered injury as a result of exposure to a noxious substance by two or more persons, but claimed against one person only, that person would be liable only to the extent that he had contributed towards the disability. In such circumstances (Clarke LJ dissenting), the onus of proving causation remained on the claimant and, strictly speaking, the defendant did not need to plead that others were responsible in part. However, it was preferable that it should do so, and the matter certainly had to be raised and dealt with in evidence since the defendant would otherwise be at risk of being held liable for everything. Such cases, however, were not to be determined on onus of proof. Rather, the question was whether at the end of the day, and on a consideration of all the evidence, the claimant had proved that the defendant was responsible for the whole or a quantifiable part of the disability. Although questions of quantification might be difficult, the court had to do the best it could, using its common sense, to achieve justice not only to the claimant but to the defendant, and among defendants. Moreover, in the absence of some unusual feature, such as periods of exposure to a particularly dangerous blue asbestos during some periods, the correct approach was to divide responsibility on a time exposure basis. In the instant case, there was ample evidence to support the judge's conclusion. Although it might be said that he should have made B Ltd liable only to 50%, he was not to be criticised for erring on the side of generosity to H. Thompson v Smiths Shiprepairers Ltd [1984] 1 All ER 881 applied.

Fitzgerald v Lane and another [1987] 2 All ER 455
The plaintiff walked briskly onto a pelican crossing when the lights were showing green for traffic and red for pedestrians. When he reached the centre of the road he was struck by the first defendant's car and was thrown onto the other side of the road, where he was struck by a car driven in the opposite direction by the second defendant. The plaintiff sustained multiple injuries and in particular injury to the neck which resulted in partial tetraplegia. It was held in the Court of Appeal:

(1) On the judge's finding that each of the three parties was equally at fault and applying the principle that in apportioning liability under s1(1) of the Law Reform (Contributory Negligence) Act 1945 the court was required to consider the position between the plaintiff and each defendant separately, the plaintiff was only entitled to recover from the defendants half, and not two-thirds, of the total damages awarded, each defendant being liable to make an equal contribution to the amount recoverable by the plaintiff.

(2) Where there were two or more separate possible causes of a plaintiff's injuries, a defendant was liable in negligence to the plaintiff if it was established that the defendant's breach of duty had created a risk that injury would be caused or had increased an existing risk that injury would ensue, notwithstanding that the existence and extent of the contribution made by the defendant's conduct in causing the plaintiff's injury could not be ascertained. On the facts, the second defendant's negligent driving had created a risk that physical injury involving tetraplegia might be caused to the plaintiff or had increased the existing risk that such injury would ensue, and accordingly the second defendant was liable to the plaintiff. The fact that the first defendant happened to collide with the plaintiff a few seconds before the second defendant had done so did not entitle the second defendant to avoid liability for the injury by claiming that the plaintiff had not adduced sufficient evidence to prove his case against him.

LOSS OF CHANCE
 

Kitchen v RAF Association and others [1958] 2 All ER 241
The plaintiff's husband, who was serving in the RAF and was then on leave, was electrocuted, when using domestic electrical equipment in the kitchen of his home, and died. Through a voluntary organisation information concerning her case was forwarded to the second defendants, a firm of solicitors who had offered to help members of the RAF and their dependants. They were, as the court found, negligent in their conduct of the matter on the plaintiff's behalf, failing to pursue proper inquiries how it had been possible for the accident to have happened, allowing the twelve months' limitation period for bringing proceedings under the Fatal Accidents Acts, 1846 to 1908, to expire without beginning an action and failing to distinguish between a claim under those Acts and a claim under the Law Reform (Miscellaneous Provisions) Act 1934. The maximum amount which the plaintiff could have recovered in an action under the Fatal Accidents Acts was £3,000, though her chances of success were uncertain. The plaintiff was awarded £2,000 damages.

It was held in the Court of Appeal that the right of action under the Fatal Accidents Acts which the plaintiff lost was a right of substance and the award of damages for the second defendants' negligence should not be nominal; there being no appeal against the award of damages in so far as it exceeded nominal damages, the award, though generous, would stand.

Hotson v East Berkshire AHA [1987] 2 All ER 909
In 1977 the plaintiff, then 13 years old, injured his hip in a fall. He was taken to a hospital run by the defendant health authority, where the injury was not correctly diagnosed, and was sent home. After five days of severe pain, the plaintiff was taken back to the hospital; the nature and extent of his injuries was then discovered and he was given emergency treatment. The nature of the hip injury was such that a severe medical condition causing deformity of the hip joint, restricted mobility and general disability was likely to develop, and did in fact develop, leaving the plaintiff with a major permanent disability at the age of 20. At the trial of the action the judge found that even if the authority's medical staff had correctly diagnosed and treated the plaintiff when he first attended the hospital there was still a 75% risk of the plaintiff's disability developing, but that the medical staff's breach of duty had turned that risk into an inevitability, thereby denying the plaintiff a 25% chance of a good recovery. The judge awarded the plaintiff damages which included an amount of £11,500 representing 25% of the full value of the damages awardable for the plaintiff's disability, which were assessed at £46,000. The Court of Appeal affirmed the judge's decision. The authority appealed.

