NEGLIGENCE - BREACH OF DUTY CASES
THE REASONABLE MAN TEST
 

THE REASONABLE MAN
 

Blyth v Birmingham Waterworks Co (1856) 11 Exch 781.
A water company having observed the directions of the Act of Parliament in laying down their pipes, is not responsible for an escape of water from them not caused by their own negligence. -The fact, that their precautions proved insufficient against the effects of a winter of extreme coldness, such as no man could have foreseen, is not sufficient to render them liable for negligence. -Fire-plugs properly constructed having been inserted as safety-valves in these pipes, in pursuance of their Act:- Semble, per Bramwell, B., that the company are not liable for not removing accumulations of ice in the streets over such plugs.

This was an appeal by the defendants against the decision of the judge of the County Court of Birmingham. The case was tried before a jury, and a verdict found for the plaintiff for the amount claimed by the particulars. The particulars of the claim alleged, that the plaintiff sought to recover for damage sustained by the plaintiff by reason of the negligence of the defendants in not keeping their water-pipes and the apparatus connected therewith in proper order.

The case stated that the defendants were incorporated by stat. 7 Geo. 4, c. cix. for the purpose of supplying Birmingham with water. By the 84th section of their Act it was enacted, that the company should, upon the laying down of any main-pipe or other pipe in any street, fix, at the time of laying down such pipe, a proper and sufficient fire-plug in each such street, and should deliver the key or keys of such fire-plug to the persons having the care of the engine-house in or near to the said street, and cause another key to be hung up in the watch-house in or near to the said street. By sect. 87, pipes were to be eighteen inches beneath the surface of the soil. By the 89th section, the mains were at all times to be kept charged with water. The defendants derived no profit from the maintenance of the plugs distinct from the general profits of the whole business, but such maintenance was one of the conditions under which they were permitted to exercise the privileges given by the Act. The main-pipe opposite the house of the plaintiff was more than eighteen inches below the surface. The fire-plug was constructed according to the best known system, and the materials of it were at the time of the accident sound and in good order.

On the 24th of February, a large quantity of water, escaping from the neck of the main, forced its way through the ground into the plaintiff's house. The apparatus had been laid down 25 years, and had worked well during that time. The defendants' engineer stated, that the water might have forced its way through the brickwork round the neck of the main, and that the accident might have been caused by the frost, inasmuch as the expansion of the water would force up the plug out of the neck, and the stopper being encrusted with ice would not suffer the plug to ascend. One of the severest frosts on record set in on the 15th of January, 1855, and continued until after the accident in question. An incrustation of ice and snow had gathered about the stopper, and in the street all round, and also for some inches between the stopper and the plug. The ice had been observed on the surface of the ground for a considerable time before the accident. A short time after the accident, the company's turncock removed the ice from the stopper, took out the plug, and replaced it.
The judge left it to the jury to consider whether the company had used proper care to prevent the accident. He thought that, if the defendants had taken out the ice adhering to the plug, the accident would not have happened, and left it to the jury to say whether they ought to have removed the ice. The jury found a verdict for the plaintiff for the sum claimed.

ALDERSON, B. I am of opinion that there was no evidence to be left to the jury. The case turns upon the question, whether the facts proved shew that the defendants were guilty of negligence. Negligence is the omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs would do, or doing something which a prudent and reasonable man would not do. The defendants might have been liable for negligence, if, unintentionally, they omitted to do that which a reasonable person would have done, or did that which a person taking reasonable precautions would not have done. A reasonable man would act with reference to the average circumstances of the temperature in ordinary years. The defendants had provided against such frosts as experience would have led men, acting prudently, to provide against; and they are not guilty of negligence, because their precautions proved insufficient against the effects of the extreme severity of the frost of 1855, which penetrated to a greater depth than any which ordinarily occurs south of the polar regions. Such a state of circumstances constitutes a contingency against which no reasonable man can provide. The result was an accident, for which the defendants cannot be held liable.

MARTIN, B. I think that the direction was not correct, and that there was no evidence for the jury. The defendants are not responsible, unless there was negligence on their part. To hold otherwise would be to make the company responsible as insurers.

BRAMWELL, B. The Act of Parliament directed the defendants to lay down pipes, with plugs in them, as safety-valves, to prevent the bursting of the pipes. The plugs were properly made, and of proper material; but there was an accumulation of ice about this plug, which prevented it from acting properly. The defendants were not bound to keep the plugs clear. It appears to me that the plaintiff was under quite as much obligation to remove the ice and snow which had accumulated, as the defendants. However that may be, it appears to me that it would be monstrous to hold the defendants responsible because they did not foresee and prevent an accident, the cause of which was so obscure, that it was not discovered until many months after the accident had happened.

Verdict to be entered for the defendants.

THE OBJECTIVE STANDARD
 

Nettleship v Weston [1971] 3 All ER 581
Mrs W wanted to learn to drive. Her husband was quite prepared to allow her to learn in his car. Mrs W asked a friend of theirs, N, if he would give her lessons. N was not a professional instructor. He said that he was willing to teach Mrs W but before doing so wanted to check on the insurance in case there was an accident. Mr and Mrs W assured him that that they had a fully comprehensive insurance which covered him as a passenger in case of accident, and showed him the relevant documents. On the third lesson Mrs W was sitting in the driver's seat controlling the steering wheel and foot pedals. N was assisting her by moving the gear lever and applying the handbrake. Occasionally he assisted with the steering. They approached a road junction and stopped. N instructed Mrs W to move off slowly round the corner to the left. He took off the hand brake and put the gear lever into first gear. She let in the clutch and the car moved round the corner at walking pace. N told her to straighten out but she did not. She panicked, holding the steering-wheel in a 'vice-like grip'. N took hold of the handbrake with his right hand and tried to straighten out the steering-wheel with his left but just failed to prevent the car mounting the kerb and striking a lamp standard. N claimed damages against Mrs W for the injuries which he suffered in the accident.

Held - (i) N had a good cause of action in negligence against Mrs W for the following reasons-
(a) (per Lord Denning MR and Megaw LJ) the driver of a motor car owed a duty of care to persons on or near the highway to drive with the degree of skill and care to be expected of a competent and experienced driver (see p 586 b and c and p 594 f, post); likewise, unless the defence of volenti non fit injuria was available, the driver, however inexperienced and whatever his disabilities, owed the same standard of care to any passenger in the car, including an instructor, for to hold otherwise would lead to varying standards applicable to different drivers and hence to endless confusion and injustice; accordingly Mrs W was prima facie in breach of her duty of care to N (see p 587 a and f and p 594 f, post); dictum of Dixon J in Insurance Comr v Joyce (1948) 77 CLR at 56, 57 disapproved; furthermore a driver was not entitled to claim the defence of volenti merely on the ground that his passenger knew of the risk of injury or was willing to take that risk; it must be shown that the passenger accepted for himself the risk of injury arising from the driver's lack of skill and experience; in the present case there was no evidence that N accepted the risk of injury; on the contrary, his enquiry concerning the comprehensiveness of Mr W's insurance policy was a positive indication that he had not done so (see p 587 h, p 588 b and p 595 c and d, post);
(b) (per Salmon LJ) although in general a driver owed to a passenger in his car the same duty as he did to the general public, ie to drive with reasonable care and skill, measured by the standard of competence usually achieved by the ordinary driver, there might be special facts creating a special relationship which displaced this standard or even negatived any duty, although the onus would be on the driver to establish such facts (see p 589 f, post); Insurance Comr v Joyce (1948) 77 CLR 39 approved; in most cases, such as the present, involving a learner-driver and instructor, the instructor knew that the driver had practically no driving experience or skill and that he would therefore almost certainly make mistakes which could well cause the instructor injury; accordingly the relationship was usually such that the beginner did not owe the instructor a duty to drive with the skill and competence to be expected of an experienced driver for he knew that the driver did not possess such skill and competence; alternatively it could be said that the instructor voluntarily agreed to run the risk of injury in such circumstances (see p 590 e to g, post); accordingly, on the facts of the present case, Mrs W would not have been liable to N but for the fact that before N undertook to give her driving instruction he sought the assurance about W's insurance policy; this fact completely disposed of any possible defence of volenti; and moreover the assurance became an integral part of the relationship between the parties and altered its nature in such a way that it became one under which Mrs W did in fact accept responsibility for any injury which N might suffer as a result of any failure on her part to exercise the ordinary driver's standards of reasonable care and skill (see p 591 f and j, post).
(ii) (Megaw LJ dissenting) However N was only entitled to recover half the agreed damages in view of his own contributory negligence for at the time he was partly in control of the car and if he had acted more quickly to apply the hand brake the accident would have been avoided; (per Lord Denning MR) a learner-driver and instructor were both concerned in the driving and were both in control of the car; in the absence of any evidence enabling the court to draw a distinction between them, they should be regarded as equally to blame for an accident that would not have occurred with a careful driver; the result was that the one who was injured could obtain damages from the other but his damages were reduced by one-half owing to the contributory negligence on his part (see p 588 e to h, p 589 a and b and p 592 C, post).

Per Lord Denning MR. For the defence of volenti to be available the plaintff must agree, expressly or impliedly, to waive any claim for any injury that may befall him due to the failure of the defendant to measure up to the standard of care that the law requires of him (see p 587 j, post); Dann v Hamilton [1939] 1 All ER 59, Slater v Clay Cross Co Ltd [1956] 2 All ER 625 and dictum of Diplock LJ in Wooldridge v Sumner [1962] 2 All ER at 990 applied.
Per Megaw LJ. Although the mere fact that the passenger in a car knows that there is a risk of injury because the driver suffers from some physical disability is not enough to make the doctrine of volenti applicable, different considerations may exist where the passenger has accepted a lift from a driver whom he knows to be likely, through drink or drugs, to drive unsafely. There may in such cases be an element of aiding and abetting a criminal offence; or, if the facts fall short of aiding and abetting, the passenger's mere assent to benefit from the commission of a criminal offence may involve questions of turpis causa (see p 594 j to p 595 b, post); Dann v Hamilton [1939] 1 All ER 59 doubted.
Per Salmon LJ. Although the mere fact that the driver of a car has lost a limb or an eye or is deaf does not affect the duty which he owes a passenger to drive safely, the position is entirely different when, to the knowledge of the passenger, the driver is so drunk as to be incapable of driving safely, for the special relationship which the passenger has created by accepting a lift in such circumstances cannot entitle him to expect the driver to discharge a duty of care or skill which ex hypothesi the passenger knows the driver is incapable of discharging; accordingly no duty is owed by the driver to the passenger in such circumstances to drive safely and therefore no question of volenti can arise. Alternatively, if a duty is owed to drive safely, the passenger by accepting a lift has clearly assumed the risk of the driver failing to discharge that duty (see p 589 g to p 590 a, post); Dann v Hamilton [1939] 1 All ER 59 disapproved.

Wells v Cooper [1958] 2 All ER 527
In the late summer of 1954 a householder, who was an amateur carpenter of some experience, well accustomed to doing small jobs about the house, fitted a new door handle to the outside of the back door of his house with three-quarter inch screws. The door opened inwards from a small unfenced exterior platform about four feet above ground level. On Dec. 4, 1954, when an exceptionally high wind was blowing against the door, the plaintiff, an invitee, who was leaving the house, gave the door a fairly stiff pull in order to shut it. The handle, which during the previous four or five months had remained secure, came away in his hand, causing him to lose his balance, fall off the platform and suffer injury. A reasonably competent carpenter would not necessarily have appreciated, when doing the work, that screws longer than three-quarter inch screws were necessary to secure the handle to the door. In an action by the plaintiff against the householder for negligence causing personal injury,

Held: the defendant had discharged the duty of care which he, as occupier, owed to the plaintiff as invitee, because the fixing of the handle was a trifling domestic replacement well within the competence of the defendant, who exercised the degree of care and skill to be expected of a reasonably competent carpenter in doing the work; the action, therefore, failed.

Per Curiam: some kinds of work involve such highly specialised skill and knowledge, and create such serious dangers if not properly done, that an ordinary occupier owing a duty of care to others in regard to the safety of the premises would fail in that duty if he undertook such work himself instead of employing experts to do it for him (see p. 529, letters H and I, post).

Dicta of Scott, LJ, in Haseldine v. Daw & Son, Ltd. [1941] 3 All E.R. at pp. 168, 169) applied. Appeal dismissed.

UNFORESEEABLE HARM
 

Hall v Brooklands Auto Racing Club [1933] 1 KB 205
Certain persons were the owners of a racing track for motor cars. The track was oval in shape and measured two miles or more in circumference. It contained a long straight stretch known as the finishing straight, which was over 100 feet wide and was bounded on its outer side by a cement kerb 6 inches in height, beyond which was a strip of grass 4 feet 5 inches in width enclosed within an iron railing 4 feet 6 inches high. Spectators were admitted on payment to view the races, and stands were provided in which they could do this in safety, but many persons preferred to stand along and outside the railing. Among the competing cars in a long distance race on this track two cars were running along the finishing straight at a pace of over 100 miles an hour and were approaching a sharp bend to the left; the car in front and more to the left turned to the right; the other car did the same, but in so doing touched the off side of the first mentioned car, with the strange result that the first mentioned car shot into the air over the kerb and the grass margin and into the railing, killing two spectators and injuring others. The course was opened in 1907. No accident like this had ever happened before.

In an action by one of the injured spectators against the owners of the racing track the jury found that the defendants were negligent in that having invited the public to witness a highly dangerous sport they had failed by notices or otherwise to give warning of, or protection from, the dangers incident thereto, and to keep spectators at a safe distance from the track. Judgment having been given for the plaintiff on these findings: -

Held, that it was the duty of the appellant s to see that the course was as free from danger as reasonable care and skill could make it, but that they were not insurers against accidents which no reasonable diligence could foresee or against dangers inherent in a sport which any reasonable spectator can foresee and of which he takes the risk, and consequently that there was no, evidence to support the verdict of the jury.

Glasgow Corporation v Muir [1943] 2 All ER 44
Members of a church picnic party in King's Park, Glasgow, obtained permission from the manageress employed by the appellants to have their tea in the tea room owing to the unfavourable weather conditions. It was necessary to carry the tea urn through a narrow passage on one side of which was a counter where several children were buying sweets or ices. The urn was being carried through the passage by the church officer and a boy, the boy holding the front handle and the officer the back one, when for some unexplained reason the latter let go his handle and scalding tea escaped from the urn, injuring 6 children. It was contended for the respondents that the manageress of the tea room should have anticipated that there was a risk of the contents of the urn being spilt and scalding some of the children and that her omission to remove the children from the passage during the transit of the urn constituted a breach of her dutyt to take reasonable care of the children:-

Held : the appellants were not liable in negligence to the respondents. A reasonable person would not have anticipated danger to the children, the invitees of the appellants, from the use of the premises permitted by them.

[EDITORIAL NOTE. Cases dealing with the duty of the occupier of promises towards an invitee have usually arisen out of some defect in the repair or condition of the premises. Here the point arises out of the use which the occupier has permitted a third party to make of the premises. The same test has to be applied in each case and the test is whether such foresight as a reasonable man would exercise has been exercised by the occupier. The test is an impersonal one and eliminates the personal equation. The reasonable man is free from both over-confidence and over-apprehension. The standard by which the scope of the duty must be determined is what the hypothetical reasonable man would have foreseen. It is helpful to have a case which is not complicated by questions of whether the injured parties are invitees, licensees or mere trespassers and where the duty can be discussed and stated free from any such complication.

Roe v Minister of Health [1954] 2 All ER 131
On Oct. 13, 1947, each of the plaintiffs underwent a surgical operation at the Chesterfield and North Derbyshire Royal Hospital. Before the operation in each case a spinal anaesthetic consisting of Nupercaine, injected by means of a lumbar puncture, was administered to the patient by the second defendant, a specialist anaesthetist. The Nupercaine was contained in glass ampoules which were, prior to use, immersed in a phenol solution. After the operations the plaintiffs developed spastic paraplegia which resulted in permanent paralysis from the waist downwards. In an action for damages for personal injuries against the Ministry of Health, as successor in title to the trustees of the hospital, and the anaesthetist, the court found that the injuries to the plaintiffs were caused by the Nupercaine becoming contaminated by the phenol which had percolated into the Nupercaine through molecular flaws or invisible cracks in the ampoules, and that at the date of the operations the risk of percolation through molecular flaws in the glass was not appreciated by competent anaesthetists in general.

HELD: having regard to the standard of knowledge to be imputed to competent anaesthetists in 1947, the anaesthetist could not be found to be guilty of negligence in failing to appreciate the risk of the phenol percolating through molecular flaws in the glass ampoules and, a fortiori, there was no evidence of negligence on the part of any member of the nursing staff.

Per curiam: The anaesthetist was the servant or agent of the hospital authorities who were, therefore, responsible for his acts.

Gold v. Essex County Council [1942] 2 All E.R. 237) and Cassidy v. Ministry of Health [1951] 1 All E.R. 574), considered.

Since the plaintiffs had been unable to establish negligence on the part of any of the defendants they were precluded from recovering damages.

FACTORS TO BE WEIGHED IN ESTABLISHING BREACH
 

MAGNITUTE OF HARM
 

Bolton v Stone [1951] 1 All ER 1078
During a cricket match a batsman hit a ball which struck and injured the respondent who was standing on a highway adjoining the ground. The ball was hit out of the ground at a point at which there was a protective fence rising to seventeen feet above the cricket pitch. The distance from the striker to the fence was some seventy-eight yards and that to the place where the respondent was hit about one hundred yards. The ground had been occupied and used as a cricket ground for about ninety years, and there was evidence that on some six occasions in a period of over thirty years a ball had been hit into the highway, but no one bad been injured. The respondent claimed damages for negligence from the appellants, as occupiers of the ground.

HELD: for an act to be negligent there must be, not only a reasonable possibility of its happening, but also of injury being caused thereby; on the facts, the risk of injury to a person on the highway resulting from the hitting of a ball out of the ground was so small that the probability of such an injury would not be anticipated by a reasonable man; and, therefore, the appellants were not liable to the respondent.

Decision of the Court of Appeal ([1949] 2 All E.R. 851), reversed.

Miller v Jackson [1977] 3 All ER 338
From 1905 onwards cricket was played by a village cricket club on a small ground which accordingly became an important centre of village life during the summer months and provided pleasure and relaxation for many, whether as spectators or players. In 1972 a housing estate was built on a field adjoining the ground. In June 1972, at the height of the cricket season, the plaintiffs, Mr and Mrs M, bought one of the houses on the edge of the ground. Their garden was only 102 feet from the centre of the pitch, but there was a six foot high concrete wall dividing the ground from the garden. Between 1972 and 1974 several cricket balls landed in the garden and four hit the house, damaging brickwork and tiles. The plaintiffs complained to the cricket club. As a result, at the beginning of the 1975 cricket season, the club erected a galvanised chain-link fence on top of the wall at the end of the plaintiffs' garden, bringing the total height of the wall to 14 feet nine inches. It could not with safety be made any higher because there was a danger of its being affected by the wind. The club also told the batsmen to try and drive the cricket balls low for four and not to hit them up in the air for six. That year the season lasted for 20 weeks and the ground was used for matches for a total of 145 hours, of which 110 were at weekends; five balls landed in the plaintiffs' garden, one of which just missed breaking the window of a room in which their young son was sitting. Mrs M became so upset about the incursions of the cricket balls that she and her husband took to going out when the cricket ground was being used. The club offered to supply and fit a safety net over the plaintiffs' garden when cricket was in progress, to remedy any damage and to pay any expenses, and to fit unbreakable glass in the windows and provide shutters and safeguards for them. The plaintiffs rejected all those offers. Instead they brought an action against the club claiming damages for negligence and nuisance and an injunction to restrain the club from playing cricket on the ground without first taking adequate steps to prevent balls being struck out of the ground on to the plaintiffs' property. At the trial of the action the club conceded that, as long as cricket was played on the ground, there was no way in which it could stop balls going into the plaintiffs' premises occasionally, and that the plaintiffs were likely to suffer in the future, as they had done in the past, from broken tiles and brickwork. The club denied that its use of the cricket ground involved an unreasonable interference with the plaintffs' enjoyment of their own property and contended that it had taken, or offered to take, all reasonable steps to protect the plaintiffs and their property from harm. The judge found in favour of the plaintiffs and granted the injunction. The club appealed.

Held - (i) (per Geoffrey Lane and Cumming-Bruce LJ) The club were liable in negligence for there was a foreseeable risk of injury to the plaintiffs and their property from the cricket balls and the club could not prevent accidents from happening as it could not reasonably expect the plaintiffs to consent to living behind shutters and staying out of their garden on summer weekends on account of the cricket (see p 347 e to j, p 348 c and p 349 h, post).
(ii) (Lord Denning MR dissenting) From 1972 onwards the club's activities on the cricket ground amounted to an actionable nuisance and it was no defence that the plaintiffs had been the authors of their own misfortune by buying a house so close to the club's ground that they would inevitably be affected by the cricket (see p 348 f and p 349 c d and h, post); Sturges v Bridgman (1879) 11 Ch D 852 applied.
(iii) (Geoffrey Lane LJ dissenting) It was not an appropriate case for the grant of an injunction since the court had to weigh the interests of the public at large against those of the individual and on balance the interest of the inhabitants of the village as a whole in preserving the cricket ground for their recreation and enjoyment should prevail over the private interest of the plaintiffs, who must have realised when they bought their house that balls would sometimes be hit on to their property from the adjoining cricket ground. It followed that the appeal would be allowed and the injunction set aside (see p 345 b to g, p 350 c g and h and p 351 b to d, post).

Haley v London Electricity Board [1964] 3 All ER 185
The appellant, a blind man, while walking along a pavement in a residential area in Woolwich on his way to work (as he had done for six years) tripped over an obstacle placed by servants of London Electricity Board near the end of a trench which they were excavating in the pavement under statutory authority; the appellant fell and was injured. The obstacle, a punner hammer some five feet long, was resting across the pavement, with its handle at one end two feet above the ground on railings on the inside of the pavement, while the other end lay on the pavement about a foot from the outer edge, so that the hammer was at an angle of thirty degrees to the pavement. It had been placed there by the board's servants to protect pedestrians from the trench and to deflect them into the road. The appellant was alone and had approached with reasonable care, waving his white stick in front of him to detect objects in his way and also feeling the railings with it, but the stick missed the hammer and his leg caught it about four and a half inches above his ankle causing him to be catapulted over onto the pavement. The hammer gave adequate warning of the trench for normally sighted persons. In an action for damages on the ground of the board's negligence there was evidence that about one in five hundred people were blind; that in Woolwich there were 258 registered blind; that the Post Office took account of the blind in guarding their excavations, using for the purpose a light fence some two feet high, and that more than once the appellant had detected such fences with his stick.

Held: the duty of care owed by persons excavating a highway, in guarding the excavation made by them, extended to all persons whose use of the highway was reasonably likely and thus reasonably foreseeable, not excluding the blind or infirm, and the use of a city pavement such as this by a blind person was reasonably foreseeable; on the facts, the punner hammer was not an adequate or sufficient warning for a blind person who was taking the usual precautions by use of his stick, and accordingly the appellant was entitled to recover damages at common law for negligence (see p. 189, letter F, p. 187, letter H, p. 190, letter B, p. 193, letter C, p. 194, letters B and C., p. 197, letter G, p. 196, letter E, p. 198, letters F and H, and p. 200, letter A, post).

Dictum of Lord Sumner in Glasgow Corpn. v. Taylor ([1921] All E.R. Rep. at p. 13) and principle, laid down by Lord Atkin in Donoghue (or M'Alister v. Stevenson ([1932] All E.R. Rep. at p. 11) applied. Pritchard v. Post Office ((1950), 114 J.P. 370) distinguished and criticised. M'Kibbin v. City of Glasgow Corpn., (1920 S.C. 590) considered.

Per Curiam: in considering whether precautions over road obstructions are adequate to discharge the duty of care not to endanger road users it is to be assumed that a blind person, going unaccompanied in places where he may reasonably be expected so to go, will take reasonable care, to protect himself, as, e.g., by using a stick to detect obstruction (see p. 188, letter E, p. 190, letter H, p. 193, letter F, p. 197, letter F, and p. 199, letter B, post).

Decision of the Court of Appeal ([1963] 3 All ER 1003) reversed.

Paris v Stepney Borough Council [1951] 1 All ER 42
If, to the knowledge of his employer, a workman is suffering from a disability which, though it does not increase the risk of an accident occurring while he is at work, does increase the risk of serious injury if an accident should befall him, that special risk of injury is a relevant consideration in determining what precautions the employer should take in fulfilment of his duty to take reasonable care for the safety of each individual workman.

The appellant was employed as a fitter in the garage of the respondent borough council. To the knowledge of the respondents, he had the use of only one eye. While he was using a hammer to remove a bolt on a vehicle, a chip of metal flew off and entered his good eye, so injuring it that be became totally blind. The respondents did not provide goggles for the appellant to wear, and there was evidence that it was not the ordinary practice for employers to supply goggles to men employed in garages on the maintenance and repair of vehicles.

HELD: (i) the condition of the appellant's eyes, the knowledge of the respondents, the likelihood of an accident happening, and the gravity of the consequences if an accident should occur, were relevant facts to be taken into account in determining the question whether or not the respondents took reasonable precautions for the appellant's safety.
(ii) (Lord Simonds and Lord Morton of Henryton dissenting) in the circumstances the respondents owed a special duty of care to the appellant, and, whether or not goggles should have been supplied to two-eyed workmen engaged in the same work as the appellant, they should have been provided for the appellant, and the respondents' failure to provide them rendered them liable in negligence.

Decision of the Court of Appeal ([1949] 2 All E.R. 843), reversed.

DEFENDANT'S PURPOSE
 

Daborn v Bath Tramways Motor Co and Trevor Smithey [1946] 2 All ER 333
On April 5, 1943, D was driving an ambulance with a left-hand drive and with one driving mirror on the left-hand side attached to the windscreen. The ambulance was completely shut in at the back so that D was unable to see anything close behind her. On the back of the ambulance a large warning notice was painted: "Caution - Left hand drive - No signals." Unaware of the fact that a motor omnibus was close behind her and that its driver was trying to overtake her, D, wishing to turn into a lane on the off-side of the road, started to edge from the near side of the road towards the right and made a signal with her left hand that she was going to turn right. As she was turning to the right, a collision occurred between the ambulance and the motor bus, and D sustained severe injuries. In an action for damages for negligence brought by D against the driver of the motor bus and his employers, it was contended by the defendants that D was guilty of negligence in that she had omitted to make certain that there was no vehicle behind her before turning to the right :-

HELD : (i) upon the facts of the case, the driver of the motor omnibus was guilty of negligence.
(ii) there was no negligence on the part of D, because she had given the correct hand signals before staring to turn and there was a warning notice on the back of the ambulance that it was a left-hand drive vehicle and that no signals could be given.
(iii) (per Asquith LJ) in considering whether reasonable care had been observed, it was necessary to balance the risk against the consequences of not assuming that risk. In view of (a) the necessity in time of national emergency of employing all available transport resources, and (b) the inherent limitations of the ambulance in question, D had done all that she could reasonably do in the circumstances.

Watt v Hertfordshire County Council [1954] 2 All ER 368.
London Transport Executive lent a jack to the defendants' fire station to be on call in case of need, but it was in fact rarely used. It stood on four wheels, two of which were castored, and it weighed between two and three hundredweight. Only one vehicle at the station was specially fitted to carry it. While that vehicle was properly out on other service, the station received an emergency call to an accident in which a woman had been trapped under a heavy vehicle two or three hundred yards away. The officer in charge ordered the jack to be loaded on a lorry, which was the only other vehicle there capable of carrying it and on which there was no means of securing it. On the way to the scene of the accident with a number of firemen employed by the defendants and the jack, the driver of the lorry had to brake suddenly and the jack moved inside the lorry and injured one of the firemen.

