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Although the police have considerable powers, and although law-abiding citizens normally co-operate with the police whenever they are asked, the police do not have unlimited powers to demand such cooperation. 

Rice v Connolly [1966] 2 All ER 649, DC 

A man A was seen by a police officer who thought he was acting suspiciously and asked for his name and address. A refused, and also refused to accompany the officer to the police station, and was subsequently convicted of obstructing a constable in the execution of his duty. Quashing his conviction, Lord Parker CJ said that although every citizen might have a moral or social duty to assist the police, there is no legal duty to do so, and the whole basis of the common law is the individual's right to refuse to answer questions put by those in authority or (short of arrest) to accompany them anywhere. 

Collins v Wilcock [1984] 3 All ER 374, DC 

A policewoman D wanting to question a woman D in the street took hold of her arm; D resisted and was charged with assaulting a constable in the execution of her duty. The Divisional Court said since P did not claim to have been exercising a specific power to "stop and search", her taking D's arm was itself an assault, taking her outside the execution of her duty and entitling D to use reasonable force in self-defence. The slightest touch is capable in principle of being an assault, said Goff LJ, though there is a general exception for the exigencies of everyday life. No one can complain about a certain amount of jostling in a supermarket or a busy street, and a party guest must expect to have his hand clasped or his back slapped within reasonable limits. Likewise, no assault is committed if D touches V's arm or shoulder (with minimum force) to gain his attention, even more than once, but it may become an assault if the touching continues after V is clearly aware of D's solicitation and chooses to ignore it, or if a mere touch is replaced by a physical restraint. 

However, it is an offence wilfully to obstruct a police officer in the execution of his duty. 

Lewis v Cox [1985] 1 QB 509, DC 

A man X was arrested for being drunk and disorderly and placed in the back of a police vehicle; his friend D opened the door to ask X where he was being taken, but the police officer C closed the door before X could reply and told D he would also be arrested too if he opened it again. As C returned to the front seat to drive away D did open the door again, and he was subsequently charged with obstructing a police officer in the execution of his duty. Bristol magistrates acquitted on the basis that D had not committed any deliberate aggressive act aimed at C, but the prosecutor appealed by way of case stated. Allowing the appeal and remitting the case with a direction to convict, the Divisional Court said it was sufficient that D's act had in fact prevented C from carrying out his duty and that D had known it was likely to have that effect; his motive was irrelevant unless (which was not the case here) it amounted to a lawful excuse. 



STOP AND SEARCH

In the absence of a lawful arrest, the police have no general power to detain anyone for questioning. There are a number of statutory powers, however, which have become increasingly important in the past fifteen years or so. The statutory provisions listed below are no more than a representative selection. 

Police and Criminal Evidence Act 1984 s.1 

(1) A constable may exercise any power conferred by this section
(a) in any place to which at the time ... the public or any section of the public has access (on payment or otherwise) as of right or by virtue of express or implied permission,
(b) in any other place to which people have ready access at the time ... but is not a dwelling. 

(2) A constable may search any person or vehicle, or anything which is in or on a vehicle, for stolen or prohibited articles and may detain a person or vehicle for the purpose of such a search. 

(3) This section does not give a constable power to search a person or vehicle or anything in or on a vehicle unless he has reasonable grounds for suspecting that he will find stolen or prohibited articles. 

(4) If a person is in a garden or yard occupied with and used for the purposes of a dwelling ... a constable may not search him in the exercise of the power conferred by this section unless the constable has reasonable grounds for believing
(a) that he does not reside in the dwelling, and
(b) that he is not in the place in question with the express or implied permission of a person who resides in the dwelling. 

(7) An article is prohibited if it is an offensive weapon or [made or adapted or intended for use in theft or any similar offence] 

Misuse of Drugs Act 1971 s.23(2) 

If a constable has reasonable grounds to suspect that any person is in possession of a controlled drug ... he may search that person, and detain him for the purpose, or search any vehicle in which he suspects the drug may be found ... 

Sporting Events (Control of Alcohol &c) Act 1985 s.7(2) 

A constable may search a person he has reasonable grounds to suspect is committing an offence under this Act [e.g. of possessing intoxicating liquor at or on the way to a designated sporting event] ... 

Road Traffic Act 1988 s.163 

A person driving a mechanically propelled vehicle [or riding a cycle] on a road must stop the vehicle on being required to do so by a constable in uniform. 

Road Traffic Act 1988 ss.164-165 

Any person driving a motor vehicle on a road, or believed to have been the driver of a motor vehicle at a time when an accident occurred, or believed to have committed an offence in relation to the use of a motor vehicle ... must on being so required by a constable produce his licence and give his name and address and date of birth and produce [an insurance certificate and test certificate] for examination. 

Prevention of Terrorism (Temporary Provisions) Act 1989 s.13A 

(1) Where it appears to [a senior police officer] that it is expedient to do so in order to prevent acts of terrorism he may give an authorisation that the powers to stop and search vehicles and persons conferred by this section shall be exercisable for a specified period not exceeding twenty-eight days. 

(3) This section confers on any constable in uniform power to stop any vehicle and search it or its driver or any passenger, or to stop and search any pedestrian, for articles of a kind which could be used in connection with acts of terrorism. 

(4) A constable may stop any vehicle or person and make any search he thinks fit whether or not he has any grounds for suspecting that the vehicle or person is carrying articles of that kind. 

Criminal Justice and Public Order Act 1994 s.60 

(1) Where [a senior police officer] reasonably believes that incidents involving serious violence may take place at any locality in his area, and it is expedient to do so to prevent their occurrence, he may give an authorisation that the powers to stop and search persons and vehicles conferred by this section shall be exercisable at any place within that locality for a period not exceeding twenty-four hours. 

(4) This section confers on any constable in uniform power to stop and search [any person or vehicle] for offensive weapons or dangerous instruments. 

(4A) [inserted by the Crime and Disorder Act 1998] This section also confers on any constable in uniform power to require any person to remove any item which the constable reasonably believes that person is wearing wholly or mainly for the purpose of concealing his identity. 

(5) A constable may stop any person or vehicle whether or not he has any grounds for suspecting that the person or vehicle is carrying weapons or vehicles of that kind. 

Protection for the citizen

The exercise of all statutory "stop and search" powers (with a few very limited exceptions) is governed by Code A, issued by the Home Secretary under the Police and Criminal Evidence Act 1984 and most recently revised in 1997. Most of these powers depend on the constable's having "reasonable grounds for suspecting" that the person to be searched is in possession of certain items, and the Code seeks to explain what such grounds might be. 

The Code suggests (Paragraph 1.6) that the constable will need to consider the nature of the article suspected of being carried in the context of other factors such as the time and the place, and the behaviour of the person concerned or those with him. Reasonable suspicion may exist on the basis of information received such as the description of a suspected offender, or on reliable information that members of a particular gang (perhaps identifiable by a gang "uniform") habitually carry weapons or drugs (Paragraph 1.6A). But reasonable suspicion can never be supported on the basis of personal features alone, such as a person's colour, age, hairstyle or manner of dress, or the fact that he is known to have a previous conviction, without supporting intelligence (Paragraph 1.7). 

None of this affects a constable's right to speak to a person in the ordinary course of his duties, without detaining him against his will (Note 1B). If the person then says or does something that arouses the constable's reasonable suspicions, he may then exercise his statutory powers. But there is no power to detain a person against his will in order to find grounds for a search (Paragraph 2.1), and a refusal to answer questions after being detained does not in itself provide such grounds (Paragraph 2.3), even though an innocent explanation of suspicious conduct might in other circumstances allay the constable's suspicions. The "reasonable grounds" must exist before the statutory powers are exercised: a search cannot be justified retrospectively by grounds of suspicion coming to light only after detention has begun. 

Tomlinson v DPP [1992] Legal Action 92/5 21, DC 

A man was was stopped shortly after midnight in Soho, by two police officers who had watched him "walking aimlessly" for about fifteen minutes. When he refused to explain his actions the officers tried to search him for drugs, but he resisted and was eventually arrested for assaulting a constable in the execution of her duty. Allowing his appeal, Nolan LJ said the officers had no reasonable grounds for suspecting A of possessing drugs: the prevalence of drugs in an area cannot in itself justify the arrest and search of an individual. 

Search procedure

Where a search is to be carried out under statutory powers, a constable must follow certain procedures set out in the relevant statutes and in Code A. It is particularly important, says the Code (Note 1A), to ensure that any person searched is treated courteously and considerately. 

Police and Criminal Evidence Act 1984 s.2(2) 

If a constable contemplates a search, other than a search of an unattended vehicle ... it shall be his duty to take reasonable steps before he commences the search to bring to the attention of the appropriate person (i) if he is not in uniform, documentary evidence that he is a constable; and (ii) whether he is in uniform or not, [the constable's name and police station, the object of the search, the constable's grounds for proposing to make it, and the person's right to a written record of these matters.] 

Osman v DPP (1999) Times 28/9/99, DC 

Authorisation had been given under s.60 of the 1994 Act for persons attending the Mile End Park Fair to be searched for weapons. A youth A approached the fair and was stopped by police officers, who told him they intended to search him; A was uncooperative and was subsequently convicted of assaulting a police officer in the execution of his duty. Quashing his conviction, Sedley LJ said statutory powers to stop and search are strictly governed by s.2 of the Police and Criminal Evidence Act 1984; as the officers had not given A their names and station, the search was unlawful even though they could have been identified by their shoulder numbers. 

A person lawfully stopped may be detained for as long as may be necessary to carry out the search, though if before completing the search (and perhaps even before beginning it) the constable realises his suspicions are groundless, he should release the person immediately. 

Police and Criminal Evidence Act 1984 s.117 

Where any provision of this Act ... confers a power on a constable ... the officer may use reasonable force, if necessary, in the exercise of the power. 

Every reasonable effort must be made to minimise any embarrassment that a person being searched may experience (Paragraph 3.1), and the search must be restricted to a reasonable search for the item suspected of being carried (Paragraph 3.3). 

Searches in public (which includes an otherwise empty street) must be restricted to a superficial examination of outer clothing, and a person cannot be required to remove more than an outer coat, jacket and/or gloves (Paragraph 3.5). (That does not prevent the officer's feeling through or under other clothing, however, subject of course to the "minimum embarrassment" requirement if the officer is a different sex from the suspect.) If a more detailed search is thought necessary it must be carried out in private (e.g. in the back of a nearby police van), and, if it involves the removal of further clothing other than hats and/or shoes, by an officer of the same sex as the person searched. 

Special rules apply to "intimate searches", which can be carried out only after a person has been arrested and only under very restrictive conditions. 

The Police and Criminal Evidence Act 1984 is silent as to the searching of bags and other items carried by a person stopped and searched. Since later statutes such as the Criminal Justice and Public Order Act 1994 expressly allow the searching of bags, it might plausibly be inferred that the unamended omission in PACE is deliberate and that such a search is not permitted by that Act. However, Code A is clearly based on the premise that bags &c may be searched, and there is no judicial authority to the contrary. 

After a search has been carried out, the officer concerned must make a written record unless it is not practicable to do so (e.g. because of the number of people involved), including the person's name if he is willing to give it, his ethnic origin, the object of the search, the grounds for making it, and its outcome. 

Consent searches

The PACE safeguards do not apply to the routine searching (by police officers or anyone else) of persons entering sports grounds or other premises as a condition of entry, nor to searches carried out with the person's consent. In the latter case, the Code (Note 1D) says expressly that the officer should always make it clear that he is seeking the consent of the person concerned, that he need not consent and that without his consent he will not be searched. Consent searches should not be carried out on juveniles under 17, nor on anyone suffering any mental handicap or mental disorder or otherwise incapable of giving a properly informed consent. 

It must be understood that cooperation is not the same as consent. A person stopped under statutory powers may allow himself to be searched (and perhaps cooperate by raising his arms or opening a bag when asked to do so), but this does not make the search a consent search. A constable exercising statutory powers should still seek the person's (albeit reluctant) cooperation, using reasonable force only as a last resort (Paragraph 3.2). 

Sadly, the reality is that although citizens may have a moral duty to cooperate with the police in preventing crime, the exception for consent searches can be abused. Most people stopped and questioned by a constable in the street will "consent" to questioning (and perhaps to a search too) without realising they have any choice in the matter. It is arguable that the Code (Note 1D) allows consent searches only where statutory powers are not available, not as an alternative, but there are no reliable records of consent searches and it is impossible to say how far this principle is applied. 

Statistical data

Statistics published by the Home Office in December 1998 show that in the previous year the police carried out about a million "stops and searches" under statutory powers; figures for consent searches are not available. About 40 per cent of these were searches for stolen property, 35 per cent were for drugs, and 30 per cent were for other items. Only 10 per cent of searches led to an arrest - the proportion has been declining fairly steadily since PACE came into force - and about two-thirds of those arrested were subsequently charged or cautioned. 

16 per cent of those searched were black or Asian (compared with just 5 per cent of the population): black people were five times as likely to be searched as white people. Even after other factors such as age and social class are taken into account, this suggests conscious or unconscious racial discrimination in the exercise of "stop and search" powers. 

More recent research (reported in The Times of 21/9/00) points against widespread racism, but suggests that police officers conducting searches - especially younger officers - are often unfair and rude, do not properly explain to the citizen their reason for using their powers, and fail to keep proper records of as many as two-thirds of all stop-and-searches. 



SEARCHING PREMISES

All searches of premises (including consent searches other than routine scene-of-crime searches or responses to calls, alarms or bomb threats) are governed by Code B. 

The police may search any premises with the occupier's consent; the officer in charge of such a search should make it clear to the occupier that he is not obliged to consent (Paragraph 4.2). In the case of a lodging house, student hall of residence or similar accommodation, consent should normally be obtained from the tenant(s) of the room(s) to be searched, rather than from the landlord (Note 4A). 

A "consent search" may also be carried out without first seeking express consent where it is reasonable to assume that an innocent occupier would agree and that obtaining consent would cause him undue inconvenience (Paragraph 4.4). For example, if a suspect has run away from the scene of a crime and has disappeared in a certain street, the police may want to check each of the gardens to see whether he is hiding there (Note 4C). 

Police and Criminal Evidence Act 1984 s.32(2)(b) 

A constable having arrested a person may enter and search any premises in which he was when arrested or immediately before he was arrested, for evidence relating to the offence for which he was arrested. 

Police and Criminal Evidence Act 1984 s.18(1) 

A constable may enter and search any premises occupied by a person who is under arrest for an arrestable offence, if he has reasonable grounds for suspecting that there is on the premises evidence that relates to that offence, or to some other arrestable offence which is connected with or similar to that offence. 

Jeffrey v Black [1978] 1 All ER 555, DC 

A student D was arrested for stealing a sandwich from a pub; the police searched his flat, where they found a quantity of drugs. At D's trial for possession of drugs the justices found the evidence inadmissible and dismissed the charge, but the Divisional Court remitted the case for rehearing by a new bench. Although the police had no right to search D's home without his consent (because they had no reasonable grounds to suspect large-scale sandwich theft!) that was not in itself a reason to exclude the evidence. 

In addition, the police have powers under s.17 of the Police and Criminal Evidence Act 1984 to enter and search premises, using reasonable force if necessary, 

· with a warrant issued by a magistrate; 

· to arrest a person for an arrestable offence, or for some other offences; 

· in "hot pursuit" of a suspect or a prisoner at large; or 

· to save life or limb or prevent damage to property. 

A Home Office report published in 1997 indicates that searches on a magistrate's warrant have decreased in number since PACE came into effect, and that the police are making greater use of their other powers of entry, search and seizure. As with personal searches, there is a suspicion that "consent searches" are over-used: it is not always clear, says the report, whether a search is being carried out with the occupier's consent or under statutory powers (and if so, which powers). 

D'Souza v DPP [1992] 4 All ER 545, HL 

A's mother had escaped from a psychiatric hospital where she was being detained, and police officers came to A's house to take her back. They had no warrant, and A and her father resisted their entry, whereupon they were charged with assaulting police officers in the execution of their duty. Their conviction was upheld by the Crown Court and the Divisional Court but quashed by the House of Lords: since the police had not been in "hot pursuit" of A's mother they had no power of entry without a warrant, and were consequently not acting in the execution of their duty when they forced an entry. 

Protection for the occupier

Searches must be made at a reasonable hour (which is undefined) unless this would be likely to frustrate the purpose of the search (Paragraph 5.2). In particular, a search should not normally be made at a time when anyone is likely to be asleep on the premises: "dawn raids" should be a rare exception when no other course is likely to lead to the discovery of the persons or items sought. 

Before entering occupied premises, the officer in charge must identify himself, state the purpose of the search and the grounds for undertaking it (Paragraph 5.5), and give the occupier a written notice of his rights (and a copy of the warrant, if appropriate), unless there is reason to think this would lead to the disappearance of the items sought (Paragraph 5.8). 

O'Loughlin v Chief Constable of Essex [1998] 1 WLR 374, CA 

Police officers arrived at P's house late one night to arrest P's wife W for causing damage to a neighbour's car. When they asked to be allowed to speak to W, P refused to admit them; they then forced their way in and arrested P (who continued to resist) for offences against public order. P was bound over to keep the peace, and subsequently brought a civil action for assault; the judge found as fact that the police had not told P they were exercising their statutory power of entry under s.17, and directed the jury to consider only the quantum of damages. Dismissing DD's appeal, Roch and Buxton LJJ (Thorpe LJ dissenting) said a police officer exercising his statutory power of entering a home using reasonable force should always give a reason justifying his exercise of that power to any occupant seeking to prevent his entry, unless circumstances made it impossible, impracticable or undesirable for him to do so. The obligation to inform a citizen why his liberty is being interfered with, although not absolute, is a strong one. 

If the occupier wishes a friend, neighbour or other person to be present as a witness to the search, this must be allowed unless the officer in charge has reasonable grounds for believing this would seriously hinder the investigation (Paragraph 5.11). 

Any search must be conducted with due consideration for the property and privacy of the occupier of the premises searched, and with no more disturbance than necessary (Paragraph 5.10). The search must be limited to a reasonable search for the person(s) or item(s) sought, bearing in mind their nature and size (Paragraph 5.9). A search for stolen video recorders should not involve turning the occupier's girl friend out of her bed! 

Reasonable force may be used only where this is necessary because the owner does not or cannot cooperate (Paragraph 5.6), and compensation is payable in appropriate cases for any damage caused by the entry and/or search. 

According to the Home Office, about half of those whose premises are searched express themselves satisfied with the conduct of the search; the most common complaint among the other half is that the officer in charge did not properly identify himself and/or the power he purported to be exercising. 

Police and Criminal Evidence Act 1984 s.19 

(2) A constable who is lawfully on premises may seize anything which is on the premises if he has reasonable grounds for believing that it has been obtained in consequence of the commission of an offence, and that it is necessary to seize it in order to prevent it being concealed, lost, damaged, altered or destroyed. 

(3) A constable who is lawfully on premises may seize anything which is on the premises if he has reasonable grounds for believing that it is evidence in relation to an offence which he is investigating or any other offence, and that it is necessary to seize it in order to prevent it being concealed, lost, damaged, altered or destroyed. 

According to Home Office data, about half the searches carried out under PACE lead to the seizure of property (usually stolen goods). Note, however, that even items found and seized during an illegal search may be admitted in evidence if the judge thinks it appropriate, leaving the occupier only the remedy of a civil action for trespass to land and goods. 

Special rules apply to items subject to legal professional privilege, excluded material (personal records, human tissue and journalistic material) held in confidence, and special procedure material (mainly business records), which cannot generally be searched for without the authorisation of a circuit judge, but which (except for those subject to legal professional privilege) can be seized if they are found and come within the terms of s.19. 



ARREST

Powers of arrest are now almost wholly codified in Part III of the Police and Criminal Evidence Act 1984, and the main heads of lawful arrest are as follows: 

· by a police officer with a warrant; 

· by any citizen for an arrestable offence; 

· by a police officer for a specified non-arrestable offence; 

· by a police officer under the general arrest conditions; or 

· by any citizen to prevent a breach of the peace. 

Arrest by warrant

If a person is thought to have committed an indictable offence, or any offence punishable with imprisonment, or if his address is unknown, a constable may apply to a magistrate for a warrant of arrest. Such a warrant is issued if the magistrate is satisfied that a summons might be ineffective in securing attendance in court. The warrant names or clearly describes the suspect and states the alleged offence; it may then be executed at any time by any police officer, whether or not he has the warrant in his possession. Arrest warrants are never issued to private citizens. 

Arrestable offences

These are defined in the Criminal Law Act 1967 and elsewhere, and comprise 

· offences for which the sentence is fixed by law (i.e. murder and treason); 

· offences for which an adult first offender could be sentenced to prison for five years or more (including simple theft, criminal damage and assault causing actual bodily harm); 

· certain other offences specified in s.24 of the Police and Criminal Evidence Act 1984, such as taking a conveyance, aggravated vehicle taking or going equipped for stealing; 

· offences under the Football (Offences) Act 1991 (chiefly throwing missiles, indecent or racist chanting, or invading the pitch); and 

· attempts, incitements, conspiracies etc to commit any of the above. 

Police and Criminal Evidence Act 1984 s.24 

(4) Any person may arrest without a warrant anyone who is in the act of committing an arrestable offence, or whom he has reasonable grounds for suspecting to be committing such an offence. 

(5) Where an arrestable offence has been committed, any person may arrest without a warrant anyone who is guilty of the offence, or whom he has reasonable grounds for suspecting to be guilty of it. 

R v Self [1992] 3 All ER 476, CA 

D was arrested by a store detective and another member of the public on suspicion of having stolen a bar of chocolate, and assaulted them while resisting arrest. He was subsequently acquitted of the theft, but appealed against his conviction for assault. Allowing his appeal, Garland J said the citizen's power of arrest after the event is limited to situations where an arrestable offence has actually been committed by someone; since D had (by the jury's verdict) not committed such an offence the purported arrest was unlawful and he was entitled to resist. 

Police and Criminal Evidence Act 1984 s.24 

(6) Where a constable has reasonable grounds for suspecting that an arrestable offence has been committed, he may arrest without a warrant anyone whom he has reasonable grounds for suspecting to be guilty of the offence. 

(7) A constable may arrest without a warrant anyone who is about to commit an arrestable offence, or whom he has reasonable grounds for suspecting to be about to commit an arrestable offence. 

Holgate-Mohammad v Duke [1984] 1 All ER 1054, HL 

A police officer suspected A of stealing some jewellery, but knew there was not yet enough evidence to sustain a charge. He arrested A and took him to the police station for questioning. Dismissing A's claim of false imprisonment, the House of Lords said that when considering whether or not to arrest someone a constable must consider only relevant factors, but the constable's belief that A would answer more truthfully at the police station was indeed relevant. 

Castorina v Chief Constable of Surrey [1988] NLJ 180, CA 

A company had been burgled, and the police decided it was an inside job. The managing director said she had recently dismissed P (though she did not think it was her) and that the documents taken would be useful to someone with a grudge. The police arrested P and questioned her for four hours before releasing her without charge. P sued for wrongful arrest. The Court of Appeal, reversing the Circuit judge and jury, said the arresting officers did have reasonable cause to suspect P of being responsible for this particular burglary, and that even though they could have made further enquiries, the arrest was lawful. 

Hough v Chief Constable of Staffordshire (2001) Times 14/2/01, CA 

A driver C was stopped because of a damaged windscreen. A note on the police national computer warned that C might be armed, so the traffic officers summoned an armed response team. C was arrested and searched, but nothing was found. The Court of Appeal dismissed C's action for false imprisonment: the arresting officers did have reasonable grounds for suspecting that C was in unlawful possession of a firearm (an arrestable offence), and that was what mattered. (Obiter, C might have an action in negligence against the officer who placed that note on the computer.) 

R v Chalkley [1998] 2 All ER 155, CA 

The police suspected DD of conspiracy to rob, and decided to "bug" their house to obtain further evidence. So that they could install the bugs secretly, they arrested DD on charges of credit card fraud, which had been reported some time earlier but on which no action had hitherto been taken. At DD's subsequent trial for conspiracy, the judge said the arrests were lawful and the resulting evidence admissible. Dismissing DD's appeal, Auld LJ said an otherwise lawful arrest does not become unlawful because of a collateral motive. 

Plange v Chief Constable of South Humberside (1992) Times 23/3/92, CA 

A man P assaulted another man V, who complained to the police; P then apologised to V, and V withdrew his complaint. A police officer X arrested P and detained him for about four hours, and P sought damages for false imprisonment. Allowing P's appeal against the judge's decision to withdraw the case from the jury, and ordering a new trial, the Parker LJ said an arrest would be unlawful where the officer knew that there was no possibility of a charge being made, since he would clearly have been acting then on some irrelevant consideration or for some improper purpose. 

Percy v Hall [1996] 4 All ER 523, Times 31/5/96, CA 

Demonstrators PP were arrested over 150 times for trespassing on military land in North Yorkshire, but the relevant byelaws made by the Secretary of State were declared invalid by the Divisional Court in Bugg v DPP. PP brought an action for wrongful arrest and false imprisonment against a number of police officers and the Attorney-General on behalf of the government. The Court of Appeal, reversing the trial judge, said the validity of the byelaws was irrelevant to this case. Simon Brown LJ said that even if the byelaws were to be regarded as void for uncertainty, entitling PP to have their convictions set aside, that would not deprive the constables of a defence of lawful justification wherever they could show they were acting in the reasonable belief that PP were committing a byelaw offence. 

A constable (whether in uniform or not) has statutory power to arrest without a warrant any person whom he reasonably believes is committing or has committed an offence under Part I of the Public Order Act 1986 (i.e. affray, threatening behaviour or intentional harassment, or disorderly conduct after a warning), inciting racial hatred (POA s.18), failing or refusing a breath test (Road Traffic Act 1988), or cruelty to animals (Protection of Animals Act 1911 s.12(1)). He also has a common law power to arrest any person who in his presence assaults or obstructs a constable (perhaps himself) in the execution of his duty. 

A constable in uniform has further statutory powers to arrest a person whom he believes is committing or has committed an offence under Part II of the Criminal Law Act 1977 (e.g. using violence to gain entry, adverse occupation of residential premises, or trespassing with an offensive weapon), Part II of the Public Order Act 1986 (e.g. breach of conditions imposed on a procession or meeting), or Part V of the Criminal Justice and Public Order Act 1994 (e.g. aggravated trespass, trespassory assembly, or failure to leave a rave). 

General arrest conditions

Even for non-arrestable offences, a constable (but not an ordinary citizen) has an important power of arrest without a warrant if any of the "general arrest conditions" is satisfied. 

Police and Criminal Evidence Act 1984 s.25 

(1) Where a constable has reasonable grounds for suspecting that any offence which is not an arrestable offence has been committed or attempted, or is being committed or attempted, he may arrest the relevant person if it appears to him that service of a summons is impracticable or inappropriate because any of the general arrest conditions is satisfied. 

(3) The general arrest conditions are that the constable has reasonable grounds for believing that
(a) the person's name cannot be readily ascertained;
(b) the name given may not be the person's real name;
(c) the person may not have given a satisfactory address for service;
(d) arrest is necessary to prevent the person causing physical injury to himself or any other person, suffering physical injury, causing loss of or damage to property, committing an offence against public decency, or causing an unlawful obstruction of the highway;
(e) arrest is necessary to protect a child or other vulnerable person from this person. 

Nicholas v Parsonage [1987] RTR 199, DC 

A was seen by two police officers riding a bicycle without holding the handlebars. They told him twice to put his hands on the handlebars and he did so, but when they drove off he raised two fingers to them. R then stopped A and asked for his name, because he had been riding dangerously, but A refused. R warned A of his powers of arrest, but again A refused to give his name. R then arrested A for failing to give his name; there was a struggle, and in due course A was convicted of riding a bicycle without due care and attention, and assaulting a constable. The Divisional Court dismissed A's appeal against the second conviction: Glidewell LJ said the arrest was not for A's failure to give his name per se, but for riding dangerously, which he had been told only moments earlier. 

G v DPP [1989] Crim LR 150, DC 

Several young people including G and H went to a police station to complain at having been put off a bus. The desk officer asked for their names and addresses: G refused, several others gave false names, and H gave his true name but was not believed because "those who commit crimes don't give their true details". After a short time H became threatening and abusive; he was arrested for violent behaviour in a police station, and when he resisted G tried to help him. G was subsequently convicted of obstructing a police officer in the execution of his duty, and appealed by way of case stated. Allowing his appeal, Glidewell LJ said "violent behaviour in a police station" was not an arrestable offence, and the general arrest conditions were not satisfied (even if the officer reasonably believed H had not given his true name) because H was not at that time "a person reasonably suspected of having committed an offence". 

Edwards v DPP (1993) 97 Cr App R 301, DC 

Two men XX were arrested for obstructing police officers who thought they were trying to dispose of cannabis; a woman W intervened and was arrested; A then intervened to prevent the arrest of W and was arrested in turn. Since the Misuse of Drugs Act 1971 does not make obstruction an arrestable offence, the police claimed they were acting under the general arrest conditions, and the magistrates found that on the facts revealed in evidence, the reasonable grounds required by those conditions would have been satisfied. The Divisional Court quashed the convictions: the officers when making the arrest had claimed to be arresting for obstruction, which was not a valid reason. They could not now validate the arrest retrospectively by giving reasons that were not their reasons at the time. 

Breach of the peace

Any citizen has a residual common law power to arrest a person who is drunk and disorderly, drunk and incapable, drunk in charge of a child or drunk in charge of a loaded gun! For practical purposes, however, the only significant common-law power of arrest still extant is the power of any citizen to arrest a person committing or imminently threatening a breach of the peace in his presence, or even to restrain such a person without actually arresting him. Breach of the peace may include passive resista

