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European Convention on Human Rights Art.9 

(1) Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or beliefs and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance. 

(2) Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others. 

R v Taylor (2001) Times 15/11/01, CA 

A Rastafarian D claimed that his conviction for possessing cannabis was a violation of his right to freedom of religion under Art.9 of the European Convention. The Court of Appeal dismissed this claim, and said a distinction is to be drawn between legislation that prohibits particular conduct because it relates to or is motivated by religious belief, and general legislation that prohibits for other good reasons some conduct that happens to be encouraged or required by religious belief. 

It goes further than that, because the individual in a large and complex society has little power to make himself heard. There is no individual right of access to the mass media, for example, but if a large number of people gather together for a common purpose there is a good chance of its being reported at least in the local media. The opportunity for a public demonstration of support for or opposition to a particular view is thus an important element of democratic life. 

Unfortunately, the media are more likely to report a violent demonstration than a peaceful one, but there can be no doubt of the power of mass demonstrations even without violence. The abolition of the poll tax, and the collapse of communism in Eastern Europe, were due not so much to the few violent demonstrations as to the many peaceful ones attended by people on whose support (or at least placid acquiescence) the government had thought they could rely. 

There is an important and difficult balance to be struck, however, between the freedom of some people to assemble to express their views and the freedom of others to carry on with their own lives: a right to speak does not carry with it a right to compel others to listen. Thus the right of some people to strike must be balanced against the right of others to continue working (in the same industry or another; and the right to demonstrate in the street competes with the right to use the same street for passage. In Northern Ireland, the celebration of a historical event important to one sectarian group may be seriously (and reasonably) offensive to another. All these issues have to be taken into account. 

European Convention on Human Rights Art.11 

(1) Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including the right to form and to join trade unions for the protection of his interests. 

(2) No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of others. This Article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or of the administration of the state. 

Trade unions

Workers are free to join a trade union of their choice and cannot be penalised for doing so; they have the right to take part in its activities, and although striking is grounds for lawful dismissal it must be even-handed: the employer cannot indulge in selective action against those thought to have been particularly active in the union. 

Young James & Webster v United Kingdom (1981) 4 EHRR 38, ECHR 

British Rail made a "closed shop" agreement with three trade unions. AA, who had been employees before the agreement was made, refused to join a union and were dismissed under the Trade Union and Labour Relations Act 1974 as amended. The Court said this was a violation of AA's rights under Art.11, which guarantees freedom of association. 

Trade Union and Labour Relations (Consolidation) Act 1992 s.137(1) 

It is unlawful to refuse a person employment because he is, or is not, a member of a trade union ... 

Trade Union and Labour Relations (Consolidation) Act 1992 s.152(1) 

The dismissal of an employee shall be regarded as unfair if the [principal] reason for it was that the employee
(a) was, or proposed to become, a member of an independent trade union;
(b) had taken part, or proposed to take part, in the activities of an independent trade union at an appropriate time;
(c) was not a member of any trade union, or of a particular trade union ... 

Middlebrook Mushrooms v TGWU [1993] ICR 612, CA 

Following an industrial dispute, union members distributed leaflets to shoppers urging them not to buy PP's produce. PP sought an injunction against this conduct inciting unlawful breach of contract, but the Court of Appeal discharged the injunction: there was no evidence that any shopper would be in breach of contract if he chose not to buy. 

Sibson v United Kingdom (1993) 17 EHRR 193, Times 17/5/93, ECHR 

A worked as a driver and belonged to the TGWU. He resigned from that union following its dismissal of his complaint against a colleague, and joined another union, but other colleagues ostracised him and threatened to strike unless he rejoined the TGWU or was transferred elsewhere. His employers sought to transfer him but A refused to move and subsequently resigned. A's claim of constructive dismissal was upheld by the Industrial Tribunal and Employment Appeal Tribunal but reversed by the Court of Appeal (Sibson v Courtaulds [1988] ICR 451). A claimed a breach of Art.11, but his claim was rejected by the Court. There was no closed shop, and A had no conscientious objections to joining a union in any case. His employers were entitled to ask him to work at another depot within reasonable distance, and he was not threatened with loss of his livelihood. 

Other organisations

People are free to join almost any organisation they wish, though there are some restrictions on membership of organisations believed to practice or support terrorism. There are some limits too on the public demonstration of support for certain political organisations. 

Prevention of Terrorism (Temporary Provisions) Act 1979 s.2(1) 

A person is guilty of an offence [and liable to imprisonment for up to ten years] if he belongs or professes to belong to a proscribed organisation ... [The organisations proscribed in the Act, which does not apply to Northern Ireland, are the IRA and the INLA. The corresponding Northern Ireland legislation also proscribes the UFF, the UVF, the UDA, and five other organisations. The Secretary of State has the power to add or remove organisations by statutory instrument.] 

Public Order Act 1936 s.1(1) 

Any person who in any public place or at any public meeting wears uniform signifying his association with any political organisation or with the promotion of any political object shall be guilty of an offence [unless the Chief Constable has expressly consented to the wearing of such a uniform on a special occasion as unlikely to lead to disorder.] 

O'Moran v DPP [1975] 1 All ER 473, DC 

DD and some three hundred other supporters of Provisional Sinn Fein assembled in Hyde Park intending to march to Downing Street. DD and a number of others were wearing a black beret, dark glasses, and dark clothing, and were arrested and charged under s.1(1) of the 1936 Act. Affirming their conviction by the stipendiary magistrate, Lord Widgery said obiter that a lapel badge alone would not constitute a uniform, but that any item or items of clothing worn by each member of a group to signify their association would be sufficient. 

The Crime and Disorder Act 1998 contains further provisions allowing a senior police officer fearing violence to make a 24-hour order under which a constable in uniform can require the removal of any face covering worn apparently to conceal a person's identity. 

Election meetings

Candidates in parliamentary and local government elections have a statutory right to certain facilities for their meetings, irrespective of their political views. 

Representation of the People Act 1983 s.91 

A candidate at a parliamentary election is entitled to send free of charge for postage one postal communication to each elector ... 

Representation of the People Act 1983 ss.95 

A candidate at a parliamentary [or local government] election is entitled for the purpose of holding public meetings in furtherance of his candidature to the use free of charge at reasonable times of any suitable room in the premises of a maintained school ... or public meeting room ... 

Representation of the People Act 1983 s.97 

A person who at a lawful election meeting acts in a disorderly manner for the purpose of preventing the business of the meeting ... shall be liable on summary conviction to a fine not exceeding Level 1 ... 

Webster v Southwark LBC [1983] QB 698, Forbes J 

P was the National Front candidate at a by-election, and applied for the use of a hall owned by the local Council DD. The Council refused to allow him to use that or any other hall on the grounds that P's election meeting would be likely to lead to a breach of the peace. The judge made an order that DD make a suitable hall available, and as DD still refused to comply the order was enforced by means of a writ of sequestration executed by the court tipstaff. 

There is no specific statutory protection for political meetings other than election meetings, but the courts do what they can to ensure that all legal political parties are treated fairly. 

Verrall v Great Yarmouth BC [1980] 1 All ER 839, CA 

The Council DD (at that time under Conservative control) agreed to allow the National Front to hold their Annual Conference in a hall owned by the Council, and accepted a payment of £6000. After a local election, the Council (now Labour-controlled) purported to cancel the contract. The Court of Appeal upheld an order for specific performance in spite of the Council's willingness to pay damages instead. Freedom of speech, said Lord Denning MR, means freedom not only for the views of which you approve, but also freedom for the views of which you most heartily disapprove. Freedom of assembly is another of our precious freedoms. Everyone is entitled to meet and assemble with his fellows to discuss their affairs and to promote their views; so long as it is not done to propagate violence or do anything unlawful. Unless and until a political organisation is proscribed as unlawful, said Roskill LJ, it is the duty of the court to treat all political parties as equal before the law and (irrespective of whether particular views may be distasteful to the courts or to some members of the public) allow those views to find expression at a private meeting. 



FREEDOM TO PROTEST

This is one of the most vulnerable of all the freedoms promised by the European convention, and the Convention itself recognises that it must be limited. English Law does recognise a general right of peaceful assembly for political or other purposes, but this right is significantly limited. The limitations on freedom of expression imposed by the laws of blasphemy &c are discussed elsewhere but there are further limitations on the right to assemble together to express one's views in company with other like-minded people. 

Processions and marches

The organisers of processions and marches do not technically need to obtain permission, but are required to give advance notice to the police, who may impose conditions on the route &c. 

Public Order Act 1986 s.11 

(1) Written notice shall be given .. of any proposal to hold a public procession intended

  to demonstrate support or opposition to the views or actions of any person,

  to publicise a cause, or

  to mark or commemorate an event,
unless it is not reasonably practicable to give any advance notice. 

(2) This does not apply where the procession is one commonly or customarily held in the area, or is a funeral procession organised by a funeral director acting in the normal course of his business. 

(3) The notice must specify the date when it is intended to hold the procession, the time when it is intended to start it, its proposed route, and the name and address of the person organising it. 

(6) Notice must be delivered [to a police station] not less than six clear days before the date when the procession is intended to be held or, if that is not reasonably practicable, as soon as delivery is reasonably practicable. 

Flockhart v Robertson [1950] 1 All ER 1091, DC 

An order made under statutory powers prohibited all public processions of a political character. At the end of a legitimate political meeting organised by A, the participants dispersed, but a number of them (because of traffic conditions) walked along the pavement of Piccadilly in close formation, with A giving signals to start and stop and turn by raising his hand. A was convicted of organising an unlawful procession, and his conviction was upheld. The procession had come into being spontaneously, but thereafter he had organised its behaviour. A procession is not a mere body of persons, said Lord Goddard CJ; it is a body of persons moving along a route. Thus the person who organises the route organises the procession. 

Under s.16 of the 1986 Act, a "public procession" means a procession in a public place. A "public place" means any highway, or any place to which the public have access on payment or otherwise (see below), but a procession is not defined. Arguably, it must consist of at least two people moving along the same route with a common purpose, but that would include the family shopping trip! (Such a trip, of course, would not have a purpose requring notification under s.11.) 

Public Order Act 1986 s.12(1) 

If the senior police officer ... reasonably believes that [the procession] may result in serious public disorder, serious damage to property, or serious disruption to the life of the community, or that its purpose is the intimidation of others ... he may give directions imposing on the persons organising or taking part in the procession such conditions as appear to him to be necessary ... including conditions as to the route of the procession. 

The "senior police officer" is the Chief Constable initially, but then becomes the senior officer present at the procession, who may in fact be only a constable. A person who disregards a direction given under this section commits an offence, and may be arrested without warrant by any constable in uniform, though in practice only the organisers (if anyone) are normally prosecuted under this section. 

Public Order Act 1986 s.13(1) 

If at any time the chief officer of police reasonably believes that, because of particular circumstances existing in any district, the powers under s.12 will not be sufficient to prevent the holding of public processions resulting in serious public disorder, he shall apply to the council for an order prohibiting for up to three months the holding of all public processions (or any class of public procession specified) in the district. 

Christians Against Racism and Fascism v United Kingdom (1980) 21 D & R 138, EComHR 

The Commissioner of the Metropolitan Police exercised powers under s.3 of the Public Order Act 1936 to ban all processions in Central London for two months, with the exception of those customarily held. The purpose of the ban was to prevent a number of marches planned by the National Front, whose previous demonstrations had often led to violence, but a march planned by AA was also caught by the ban, and AA complained to the European Commission of Human Rights that their freedom of assembly had been violated. The Commission found the complaint inadmissible: the ban was necessary to preserve public order and so came within the terms of Art.11(2). 

Kent v Commissioner of Police (1981) Times 15/5/81, CA 

Following the Brixton riots, a ban was made under the 1936 Act prohibiting all processions in Greater London except those traditionally held to celebrate May Day and those of a religious character customarily held. This had the incidental effect of preventing a march planned by CND, and P sought a declaration that the ban was too wide and therefore ultra vires. The Court of Appeal said the Commissioner (and the Home Secretary, who performs in London the role performed elsewhere by the local authority) had considered the right questions, and it was not for the Court to substitute their own judgement for his. 

Assemblies and meetings

The 1986 Act also allows the police to impose conditions on public assemblies, though there is no requirement of advance notice in this case. A "public assembly" is an assembly of twenty or more people in a public place open to the air, but an assembly as such is not defined. It would seem that it need not be a political meeting, but could be the audience at a band concert or the queue for Harrods' sale. 

Public Order Act 1986 s.14 

(1) If the senior police officer ... reasonably believes that a public assembly may result in serious public disorder, serious damage to property or serious disruption to the life of the community, or that its purpose is the intimidation of others ... he may give directions imposing on the persons organising or taking part in the assembly such conditions as to the place at which the assembly may be held, its maximum duration, or the maximum number of persons who may constitute it, as appear to him necessary ... 

A "public place" is defined as a highway or any place to which the public have access by payment or otherwise, but this definition is given quite a broad interpretation by the courts. [The 1986 Act now says "wholly or partly open to the air", but how open does it have to be? What if there is one window open in an otherwise enclosed hall?] 

Cooper v Shield [1971] 2 All ER 917, DC 

Teenage gang members AA were convicted by magistrates of using threatening behaviour in an open space, viz. a railway station, but their conviction was quashed at Quarter Sessions. The Divisional Court dismissed the prosecutor's appeal. It was clear from the statute that buildings were not included in the relevant definition, so although there were parts of the platform that were open to the air, a station platform as a whole was not an open space because it was part of a building. But Lord Parker CJ said obiter that there are some obvious open spaces such as racecourses and football grounds, which do not cease to be open spaces simply because they include some buildings. 

Brutus v Cozens [1972] 2 All ER 1297, HL 

The facts are given below. In the Divisional Court ([1972] 2 All ER 1) Melford Stevenson J said the dictum of Lord Parker CJ (above) was clearly applicable to Court No.2 at Wimbledon; the other members of the court agreed, and the point was not taken in the House of Lords. 

Cawley v Frost [1976] 3 All ER 743, DC 

A football supporter R was convicted of using threatening behaviour in a public place. In company with other fans he had left his place in the stand and run across a speedway track onto the pitch, where the public are not permitted to go. The magistrates convicted, but the Crown Court allowed R's appeal on the grounds that the pitch was not a "public place". The Divisional Court allowed the prosecutor's appeal by way of case stated. The football ground as a whole should be regarded as a public place; the fact that some parts of it were denied to the public should be ignored. [Quaere: would that include the changing rooms and the manager's office?] 

The power to impose conditions depends on the officer's reasonable belief as to the meeting's purpose or likely consequences. Although this allows considerable discretion, it is more than a pure formality. 

R v Reid [1987] Crim LR 702, Robbins SM 

A woman D and about twenty others took part in a demonstration outside South Africa House, shouting slogans such as "apartheid murderers go home" at visitors. The Chief Inspector decided this was intimidatory and imposed conditions under s.14(1), but D refused to comply. She was arrested and charged under s.14(5), but the stipendiary magistrate dismissing the charge. "Intimidation" meant more than just "causing discomfort", and there was no evidence that the demonstrators had tried to compel the visitors not to go into the building. 



PUBLIC NUISANCE

A public nuisance is both a crime and a tort, defined as an act or omission, not warranted by law, which materially affects the reasonable comfort and convenience of life of a class of Her Majesty's subjects. The size of the class is undefined, but it may be appropriate to ask whether the interference is of such a nature that it would be unreasonable to expect an individual to be responsible for taking proceedings. 

Attorney-General v Corke [1933] Ch 89, Bennett J 

The owner of a disused brickfield allowed other people to bring caravans on to the land and live there on payment of a weekly rent; these people then allegedly committed various acts in the surrounding area constituting a nuisance to other residents. Applying the principle in Rylands v Fletcher, the Attorney-General was granted an injunction requiring the owner to restrain the individuals from engaging in those activities. 

Attorney-General v PYA Quarries [1957] 1 All ER 894, CA 

Residents living near a quarry were disturbed by vibrations from the explosions and by the dust which spread throughout the district in dry weather. At the request of the local authorities, the Attorney-General sought and was granted an injunction restraining the quarry owners from conducting their work in such a manner as to occasion the nuisance to Her Majesty's subjects by dust or by vibration. 

R v Moule [1964] Crim LR 303, CA 

A man D took part in a sit-down demonstration in Trafalgar Square, and was convicted of causing a public nuisance (and inciting others to do so) by obstructing the highway. His appeal failed: sitting down in the road so as to block traffic is prima facie an unreasonable use of the highway. 

Attorney-General v Gastonia Coaches [1977] RTR 219, Whitford J 

Coach operators DD regularly parked eight coaches on the highway outside their offices, thereby interfering with the free passage of traffic. On the application of the Attorney-General, the judge granted an injunction to restrain DD from causing a public nuisance by their parking. 

R v Shorrock [1994] QB 279, CA 

A farmer D gave permission for X and others to use his field for an "acid house party", though he denied any knowledge of the details; the noise led to nearly 300 complaints to the police by local residents, and although an injunction was obtained the police were unable to enforce it. D and his wife were away from home that weekend, but D was convicted of causing a public nuisance and his appeal was dismissed. It was enough, said Rattee J, that D ought to have known (in the sense that the means of knowledge were available to him) that there was a real risk of the sort of nuisance that in fact occurred. 

Wandsworth LBC v Railtrack (2000) Times 12/10/00, Gibbs J 

The droppings from pigeons roosting under a railway bridge fouled the pavements and sometimes landed on passers-by. The judge found this amounted to a public nuisance: even though Railtrack had no general control over wild pigeons, it could have taken steps to prevent this particular nuisance and had not done so. The Council could properly bring an action even though it had statutory powers to deal with the pigeons itself. 

R v Bethell (2001) unreported 

A man D who demonstrated naked in city streets in London and Bristol was acquitted of causing a public nuisance. The jury rejected the prosecution's argument that D's conduct was a danger to public morals and interfered with the reasonable convenience of ordinary citizens. 

Action is normally taken by the Attorney-General or by a local authority to prosecute or to obtain an injunction against the nuisance, but an individual may bring an action in tort if he can show that he has suffered (or is likely to suffer) particular damage over and above the inconvenience suffered by members of the class generally. 

Benjamin v Storr (1874) LR 9 CP 400, CP 

P owned a coffee house in Covent Garden, adjacent to which was DD's auctioneer's yard. Horses delivering goods to DD often obstructed access to P's shop, and the smell of their urine was very strong. The Court of Common Pleas upheld the jury's finding that P had suffered direct and substantial damage over and above that suffered by the public at large, and was therefore entitled to sue in public nuisance. 

Castle v St Augustines Links (1922) 38 TLR 615, Sankey J 

A taxi driver on a public road adjacent to a golf course was hit by a sliced golf ball and lost the sight of one eye. There was evidence that balls were frequently hit onto the road; DD were found liable in public nuisance and damages were awarded to P for his special damage. 

Hubbard v Pitt [1975] 3 All ER 1, CA 

PP were estate agents, and DD were picketing PP's offices as a protest against the activities of property developers in the area. The picket (not being in furtherance of a trade dispute) caused an obstruction of the highway (which although not total was more than trivial) and so was a public nuisance. PP were granted an injunction, as the picket caused them special damage by interfering directly with their business. 



TRESPASS TO LAND

Trespass to land, like trespass to the person (i.e. assault), is actionable per se without proof of damage, but is not a crime except where expressly made so by statute. It involves an intentional (or perhaps negligent) direct entry, in person or by means of physical objects, onto the land of another: indirect interference by noise, smoke &c is not trespass but may constitute nuisance. 

Smith v Stone (1647) 82 ER 533, KB 

D's defence to an allegation of trespass was that he had been carried onto P's land by the force of others. Roll J held that since D's entry was involuntary, he had committed no trespass. 

Jones v Llanwrst UDC [1911] 1 Ch 393, Parker J 

A landowner P complained that DD were discharging untreated sewage into a river of which he was a riparian owner, thereby causing solid waste to be deposited on his land. The judge said this was a trespass to P's land, and granted an injunction (suspended for 18 months) against its continuation. 

Randall v Tarrant [1955] 1 All ER 600, CA 

P parked his car in a narrow country lane and went into a field belonging to D. When he returned he found that D had accidentally damaged his car while trying to pass it with a tractor and baler. D's defence based on trespass failed: the court said the fact that P was trespassing in D's field did not of itself make D's car a source of trespass on the highway. 

Southwark LBC v Williams [1971] 2 All ER 175, CA 

DD were a family who took over an empty council house and "squatted". The Council brought proceedings for possession, and DD raised the defence of necessity. Lord Denning MR said that if homelessness were admitted as a defence to trespass, no one's house could be safe: the courts must refuse to admit the plea of necessity to the hungry and homeless, and trust that their distress would be relieved by the charitable and the good. 

League Against Cruel Sports v Scott [1985] 2 All ER 489, Park J 

A Master of Staghounds D was held liable for trespass by the hounds where he intended them to enter P's land or was negligent in allowing them to do so (and vicariously liable for similar actions of hunt servants and followers). If he persisted in hunting over areas from which it was impossible to prevent the hounds' entry onto P's land, then an intention that they should do so might well be inferred. 

Rigby v Chief Constable of Northamptonshire [1985] 2 All ER 985, Taylor J 

The police fired CS gas canisters into P's shop, hoping to flush out a dangerous criminal who had taken refuge there. The shop caught fire and P sued for (inter alia) trespass. Taylor J said it was common ground that projecting an article such as a canister onto another person's land from outside, without justification or lawful excuse, constituted a trespass. This had been a case of necessity, however, and P's action failed. 

