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Until the enactment of the Human Rights Act 1998, freedom of expression was a residual freedom that existed insofar as there were relatively few laws limiting it. In one particular case - and apparently only one - a right of free speech was guaranteed by statute. 

Bill of Rights 1689 
That the freedome of speech and debates or proceedings in Parlyment ought not to be impeached or questioned in any court or place out of Parlyment. 

In other cases people were free to say whatever they wished subject to laws covering such matters as obscenity, blasphemy, sedition, incitement to racial hatred, defamation, official secrets, contempt of court, contractual restrictions in some areas of employment, and the developing law of confidence. 

European Convention on Human Rights Art.10 

(1) Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This Article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.
(2) The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary. 

Derbyshire CC v Times Newspapers [1993] 1 All ER 1011, HL 

PP brought an action for libel in respect of articles in DD's newspapers alleging mismanagement of public funds. The House of Lords agreed with the Court of Appeal that the action should be struck out. It would be contrary to the public interest, said Lord Keith, for any of the organs of government to have the right to bring such an action. It is of the highest public importance that a governmental body should be open to uninhibited public criticism, and a right to sue for defamation would place an undesirable fetter on freedom of speech. 

R v Home Secretary ex p Simms [1999]) 3 All ER 400, Times 9/7/99, HL 

Prisoners AA sought judicial review of the prison authorities' ruling that they could not receive visits from journalists unless the journalists undertook not to make use of any information obtained during those visits. The House of Lords, reversing the Court of Appeal, said a blanket ban on such visits was unlawful. A prisoner does not have an unfettered right to free expression, and cannot claim (for example) the right to take part in ordinary political debate through media interviews. But he does have the right to seek to persuade a jornalist to investigate his claims to be the victim of a miscarriage of justice - it is not easy to conceive of a more important function which free speech might fulfil, said Lord Steyn - and this cannot be done effectively except through face-to-face interviews. 

Prior restraint

Restraints on freedom of expression can operate in two ways: most impose penalties after the event where the acceptable boundaries of free expression have been breached, but in rare instances prior restraint may be applied to prevent the expression in question. There is no criminal process by which a court can order prior restraint, unless publication would prejudice the administration of justice, but an injunction may be granted in civil proceedings brought by the Attorney-General (on his own account of by a relator action), by a local authority, or by an individual threatened with special damage. 

Bonnard v Perryman [1891] 2 Ch 269, CA 

A financial firm PP sued a newspaper DD for libellous assertions that PP had been trading dishonestly, and sought an interim injunction to restrain further publication pending trial. The judge granted such an order, but DD's appeal was allowed and the interim injunction was lifted. A six-man Court of Appeal said a judge does have power to impose prior restraint, but the power is discretionary and should be exercised only in the clearest cases. An interim injunction should not be granted where (as here) the defendant swears he can and will justify his assertions, unless the court is satisfied that he has no chance of success. 

Holley v Smyth [1998] 1 All ER 853, Times 20/12/97, CA 

D was the sole beneficiary of a trust and believed he had been defrauded by PP. He threatened to issue press releases making these allegations public unless PP made good D's alleged loss. PP were granted an interlocutory injunction restraining D from any such publication, but this was lifted on appeal. Auld LJ said the rule in Bonnard v Perryman is clearly that free speech is not to be subjected to prior restraint save in exceptional circumstances. There were no such circumstances here, and D had at least an arguable claim of justification. 

Section 12 of the Human Rights Act 1998 should make prior restraint very rare. It prohibits the granting of any relief limiting freedom of expression unless the respondent is present or represented in court, or the applicant has taken all practicable steps to notify him, or there are (unspecified) compelling reasons for not notifying him, and goes on to prohibit any restraint of publication before trial unless the court thinks the applicant is likely to win on the substantive action. Freedom of expression is not expressly elevated above other rights such as the right to privacy - that would be inconsistent with the balancing exercise required by the European Convention - but the court is required to "have particular regard to" its importance. 

In the rest of this Chapter we consider some of the "restrictions prescribed by law". 



OBSCENITY AND INDECENCY

The law relating to obscenity is contained in the Obscene Publications Act 1959 and various other acts, with remnants of common law as well. 

Obscene Publications Act 1959 s.1(1) 

An article shall be deemed to be obscene if its effect ... is such as to tend to deprave and corrupt persons who are likely ... to read, see or hear the matter contained in it. 

Obscene Publications Act 1959 s.2(1) 

A person who publishes an obscene article, or who has an obscene article for gain, shall be liable ... to imprisonment for a term not exceeding three years ... 

Obscene Publications Act 1959 s.2(5) 

A person shall not be convicted ... if he proves that he had not examined the article and had no reasonable cause to suspect ... 

Calder Publications v Powell [1965] 1 All ER 159, DC 

The publishers of Cain's Book were convicted under the Act, and their appeal to the Divisional Court was dismissed. The book advocated taking drugs and described the favourable effects of doing so; there was a real danger that those into whose hands the book fell might be tempted to experiment with prohibited drugs. 

DPP v A & BC Chewing Gum [1967] 2 All ER 504, DC 

A company produced bubble gum in packets containing picture cards for children to collect; the pictures showed various battle scenes, some of them depicting extreme violence. Since the cards would have fallen mainly into the hands of children, the question was whether children (rather than reasonable adults) might have been depraved or corrupted by them, on which point expert evidence could be heard. The Divisional Court upheld DD's conviction. 

R v Calder & Boyars [1968] 3 All ER 644, CA 

DD published the book Last Exit to Brooklyn, describing the depravity and degradation of life in Brooklyn in a compassionate and condemnatory way. Allowing DD's appeal against conviction, Salmon LJ said a book that shocks and horrifies people and turns them against the activity being depicted, doesn't tend to deprave and corrupt and hence is not obscene. Moreover, it must be such as to tend to deprave and corrupt a significant proportion of those who read it, though not necessarily a majority of them. 

R v Anderson [1971] 3 All ER 1152, CA 

The publishers of Oz Schoolkids' Issue were prosecuted in respect of articles dealing with drugs and various sexual activities; the judge told the jury that they should convict if they found the material to be repulsive, filthy, loathsome or lewd. Quashing the conviction (except on a count of sending an indecent article through the post), Lord Widgery CJ said obscenity means more than just shock or disgust, and involves an element of moral harm. 

DPP v Whyte [1972] 3 All ER 12, HL 

The owner of a pornographic bookshop was prosecuted under the Obscene Publications Act, but the magistrates accepted his defence that his customers were middle-aged men who were already depraved and corrupted. Reversing the Divisional Court, the House of Lords allowed the prosecutor's appeal and remitted the case to the justices with a direction to convict: the customers were probably not beyond hope of redemption, and it was enough that some of the material might fall into the hands of those who could still be corrupted. 

Handyside v United Kingdom (1976) 1 EHRR 737, ECHR 

A was the publisher of the Little Red Schoolbook, which was meant for children over 12 and included sections on masturbation &c. Copies were seized and destroyed under s.3 of the Obscene Publications Act. The European Court said this did not amount to a breach of Art.10: member states had a margin of appreciation as to what was necessary for the protection of morals in a democratic society, and could take into account the contemporary views of their society. 

Under s.3, a magistrate may issue a warrant for the seizure of obscene articles; the person from whom they were seized (together with the owner, author and publisher if appropriate) may then show cause why the articles should not be forfeited and destroyed. This applies whether or not a prosecution has been instituted. 

An argument against forfeiture may be based on the assertion that 

  the article is not obscene, or 

  its publication is for the public good, or 

  it is not kept with a view to gain.
There is an appeal from the magistrates' decision to the Crown Court, which examines the evidence again and decides the case on its merits. 

Roandale v Commissioner of Police [1979] Crim LR 254, CA 

Police officers seized 170 000 copies of allegedly obscene magazines. PP sought an injunction to compel the police to place these before the magistrate immediately, but the judge's refusal was upheld by the Court of Appeal. Lord Denning MR said the police were required to take the material to the magistrate within a reasonable time, and could be challenged through judicial review if they failed to do so, but given the amount of material involved in this case a delay of six weeks was not unreasonable. 

R v Snaresbrook Crown Court ex p Commissioner of Police (1984) 79 Cr App R 184, DC 

Police seized more than 150 000 allegedly obscene magazines and other material and took them in due course before the magistrates. The magistrates ordered most of the material to be forfeited, and the publishers appealed to the Crown Court. Judge Stable QC said he would consider only a representative sample of 6-12 items of each kind (to be selected by agreement between the parties) and make his decision based on that. The Divisional Court refused an application for judicial review of this decision: the judge was entitled to take account of the scale of the problem, said Watkins LJ, and so long as the sample was properly representative, the procedure he proposed was a reasonable one. 

Obscene Publications Act 1959 s.4(1) 

A person shall not be convicted of an offence ... and an order for forfeiture shall not be made ... if it is proved that publication of the article in question is justified as being for the public good on the ground that it is in the interests of science, literature, art or learning, or of other objects of general concern. 

Public good is a separate question from obscenity and must be considered separately: an article may be for the public good and still be obscene. Obscenity is generally a matter exclusively for the jury, except where the likely effects of the material (particularly on a limited class of readers) are thought to be outside their everyday experiences, but in relation to the "public good" defence expert evidence is admitted as a matter of course. 

R v Penguin Books [1961] Crim LR 176, Byrne J 

DD were the publishers of Lady Chatterley's Lover, and were prosecuted under the Obscene Publications Act 1959. Their defence was that although the book contained passages explicitly describing sexual activities, the work (by D H Lawrence) had literary merit and so was permitted. The jury found DD not guilty. 

DPP v Jordan [1976] 3 All ER 775, HL 

A newsagent D was charged with possessing obscene articles for gain, and proposed to call doctors to testify that pornographic magazines were of psychotherapeutic value as aids to masturbation, helping those with repressed sexual fantasies to release their fantasies without acting them out in full. The House of Lords upheld the judge's refusal to admit such evidence: "other objects of public concern" was not wide enough to cover this. Obiter, Lord Wilberforce said expert evidence might have been relevant had the court had to consider the effects of the material on a small group of sexual deviants. 

Attorney-General's Reference (No.3 of 1977) [1978] 3 All ER 1166, CA 

The owners of a bookshop were prosecuted for possessing obscene materials for gain, but were acquitted by the jury after arguing that pornographic magazines could be used for teaching people about sexual techniques, and so were in the interests of "learning". On a reference by the Attorney-General, the Court of Appeal said this was not "learning", by which the Act meant "the product of scholarship", and the judge should have directed the jury accordingly. 

Children

The Children and Young Persons (Harmful Publications) Act 1955, passed in response to a flood of "horror comics" imported from the United States, creates specific offence relating to the importation and sale of comics likely to come into the hands of young people, depicting the commission or crime, acts of violence or cruelty, or incidents of a horrible nature, and tending to corrupt young people into whose hands they might fall. This was actually a remarkably successful piece of legislation, so that some fourteen years after its enactment a Minister of State was able to announce that no prosecutions had been necessary. 

Section 1 of the Protection of Children Act 1978 makes it an offence to take, distribute, or possess with intent to distribute any indecent photograph or film depicting a child under 16, and s.160 of the Criminal Justice Act 1988 extends this to any possession of such a photograph irrespective of intent; the child need not personally be involved in any indecency, though the child's age may be relevant in deciding whether the photograph is in fact indecent. 

R v Owen [1988] 1 WLR 134, CA 

A professional photographer D took a photograph showing a 14-year-old girl scantily clad and with bare breasts; she intended to become a professional model and looked older than her actual age. D was charged under the 1978 Act, and the judge said he would direct the jury to take into account the girl's age in considering whether or not the photograph was indecent. D then changed his plea to guilty and appealed, but the judge's direction was upheld. 

R v Graham-Kerr [1988] 1 WLR 1098, CA 

D took a photograph of a seven-year-old boy at a naturist swimming pool and was charged under the 1978 Act. The judge allowed evidence to be given of D's motives, but the Court of Appeal quashed the resulting conviction, saying motive was irrelevant to the question whether the photograph was indecent. (N.B. Compare the law on indecent assault, where D's motives are relevant in ambiguous cases in deciding whether or not the assault was indecent.) 

In November 1995, the TV newsreader Julia Somerville and her partner were investigated by police after a technician reported finding pictures of a naked child in a film sent for processing. The pictures were "family snaps" of their seven-year-old daughter in the bath, and the Crown Prosecution Service announced a month later that no further action would be taken. 

Common law indecency

Indecency is something less than obscenity, but still features in some common law offences. 

R v Quinn & Bloom [1961] 3 All ER 88, CCA 

DD were convicted of keeping a disorderly house in the form of a strip club. Affirming their conviction at Quarter Sessions, Ashworth J said a disorderly house could be defined as a place where matters are performed or exhibited of such a character that their performance or exhibition in a place of common resort amounts to an outrage of public decency, or tends to corrupt or deprave, or is otherwise calculated to injure the public interest so as to call for condemnation and punishment. The fact that the spectators were well-behaved and did not themselves take part in any indecency was immaterial. 

Knuller v DPP [1972] 2 All ER 898, HL 

D published a magazine which included a number of "small ads" inviting male readers to meet other men for purposes of homosexuality. He was charged with conspiring to corrupt public morals and conspiring to outrage public decency. The House of Lords upheld his conviction (Lord Diplock dissenting) on the first count, but (Lord Morris dissenting) quashed that on the second. 

Wiggins v Field (1968) 112 SJ 656, DC 

At an open-air poetry reading on the seafront, D read a poem by Alan Ginsburg that included the line "Go fuck yourself with your atom bomb". Two police officers were in the audience and D was prosecuted for using indecent language, but the Divisional Court affirmed the justices' dismissal of the charge, saying the word complained of was in common use even in courts of law, and D had not used it with any indecent intent. 

R v Gibson [1991] 1 All ER 439, Times 12/7/90, CA 

An art gallery displayed a modern sculpture consisting of a mannequin's head with two freeze-dried human foetuses of some three months' gestation attached as earrings. The gallery owner and the artist were convicted of outraging public decency, and the convictions were upheld by the Court of Appeal. 

Restrictions on traffic

The import of indecent and obscene materials is restricted by s.42 of the Customs Consolidation Act 1876, which prohibits the import of indecent or obscene prints, paintings, photographs, books, ... or any other indecent or obscene articles. The EC Treaty now makes it unlawful to prohibit the import of goods that are not prohibited within the country, but in practice this has only slight effect on these particular import restrictions. 

It is also an offence under s.11 of the Post Office Act 1953 to send or procure to be sent (i.e. to order) any indecent or obscene article through the mail; and s.4 of the Unsolicited Goods and Services Act 1971 makes it an offence to send any unsolicited book &c describing human sexual techniques, or any advertising material for such a book. 

Derrick v Customs & Excise [1972] 1 All ER 993, DC 

Customs officers seized sixteen reels of film and the magistrates ordered its forfeiture under the 1876 Act. On appeal, the Divisional Court upheld this order and said the statutory wording was wide enough to cover films. The eiusdem generis rule did not exclude articles whose obscenity was not immediately apparent (because books were of that type), nor was it relevant that films were subject to other controls (see below). 

R v Henn [1980] 2 All ER 166, HL/ECJ 

DD imported pornographic material from Holland and distributed it by mail order. They were prosecuted under s.42 of the 1876 Act (and other legislation), and claimed that the Act applied a quantitative restriction on imports contrary to European law. On a preliminary reference, the Court of Justice said some restrictions could be justified on the "public morality" grounds set out in Art.36, and the House of Lords therefore upheld DD's conviction. 

Conegate v Customs & Excise [1986] 2 All ER 688, ECJ/DC 

AA sought to import from Germany a quantity of life-size rubber dolls to be used for sexual purposes. The dolls were seized by Customs officers, who sought their forfeiture under the 1876 Act. On a reference by the Divisional Court, the Court of Justice held that since the manufacture and sale of these items within the United Kingdom would not have been unlawful, any restriction on their importation would be a restriction on the free movement of goods contrary to the Treaties. The Divisional Court therefore quashed the order for forfeiture and ordered the goods returned to AA. 

Cinemas, theatres and other displays

The Cinemas Act 1985 gives local authorities various licensing powers over cinemas, including the power to prohibit the admission of children and/or adults to films considered unsuitable. In practice most local authorities are content to rely most of the time on the advice of the British Board of Film Classification, but they can and occasionally do make their own decisions. 

The Video Recordings Act 1984 makes it an offence punishable by a fine of up to œpound;20 000 to supply (even by way of free loan) a video recording not classified by the BBFC, or to supply an age-restricted video to a person under that age. Videos relating to education, sport, religion or music, with no significant sexual or violent content, are exempt from the classification requirement. 

The BBFC censors films and videos mainly for sex and/or violence, but has refused certification on the grounds of blasphemy (Visions of Ecstasy 1989) and libel (International Guerrillas 1990). Their original refusal in the latter case was reversed by the BBFC appeals committee, but their decision in the former was upheld by the European Court of Human Rights. 

The Theatres Act 1968 ended the Lord Chamberlain's powers of censorship over stage performances and substituted the ordinary criminal law. It is an offence under s.2 to present an obscene performance of a play, subject to a "public good" defence similar to that for obscene publications. All prosecutions for obscenity or indecency under the common law are expressly excluded, and prosecutions under the Act are subject to the consent of the Attorney-General. Only one such prosecution has actually taken place. 

R v Brownson [1971] Crim LR 551, CA 

DD were sentenced to fifteen months' and twelve months' imprisonment for presenting and directing an obscene performance of a series of sketches entitled "Dee Jay", in which young people only just over 16 took part in simulated rape scenes and other sexual displays. The Court of Appeal said the play was grossly obscene by any standards, had no merit of any sort, and was merely filth for filth's sake, and upheld the sentences with the exception of one suspended for two year's because of the defendant's poor health. 

The Broadcasting Act 1990 brings radio and television broadcasts within the scope of the Obscene Publications Act 1959 and allows the Secretary of State to proscribe foreign satellite services whose content is deemed unacceptable in terms of good taste and decency, thereby making it an offence for anyone to support the service in any way. The Act also gives formal recognition to the Broadcasting Standards Council, which has the duty of investigating and reporting on claims that radio and television broadcasts have offended against good taste and decency. 

The Indecent Displays (Control) Act 1981 prohibits the display of indecent materials (including magazine covers &c) so as to be visible from any place to which the public have access, unless access is limited by a prominent warning notice. There are exceptions for museums, art galleries, cinemas, etc. 

The Local Government (Miscellaneous Provisions) Act 1982 allows local authorities to set up a licensing scheme for sex establishments (including sex shops and sex cinemas) in their area. They may decide how many establishments it would be appropriate to licence (and may decide nil), may charge a fee (unspecified, and set at several thousand pounds in Soho, but presumably subject to judicial review), and may impose conditions on opening hours, advertising displays, and so on. 



BLASPHEMY

Blasphemy (or to be formal, blasphemous libel) is a common law offence consisting of publishing any speech or writing likely to outrage the feelings of a Christian by abusing Christ or attacking the Christian religion. 

R v Ramsay & Foote (1883) 15 Cox CC 231, Coleridge CJ 

DD were the proprietor and editor of a newspaper in which appeared an article denying the truth of Christian teaching, and were charged with publishing a blasphemous libel. Lord Coleridge CJ directed the jury that although at one time anything that questioned the teaching of the Church of England would have been regarded as a crime, the offence was now required a wilful intention to pervert, insult and mislead others by means of licentious and contumelious abuse applied to sacred subjects. 

Bowman v Secular Society [1917] AC 406, HL 

A testator's next-of-kin challenged a substantial bequest to DD, a registered company formed "to promote the principle that human conduct should be based upon natural knowledge and not upon supernatural belief, and that human welfare in this world is the proper end of all thought and action". Dismissing the challenge, the House of Lords said that even if this aim amounted to a denial of Christianity it would not be unlawful: the propagation of ant-Christian doctrines without scurrility or profanity does not amount to blasphemy. 

R v Gott (1922) 16 Cr App R 87, CCA 

A man D was prosecuted for blasphemy after selling pamphlets in the street which (inter alia) described Jesus entering Jerusalem "like a circus clown on the back of two donkeys". The judge said the question was whether the pamphlets were indecent and offensive attacks on Christianity, which might lead to a breach of the peace; the jury convicted and D's appeal failed. 

R v Lemon (or, Whitehouse v Lemon) [1979] 1 All ER 898, HL 

D published in Gay News an illustrated poem describing various homosexual acts involving Jesus Christ. He was convicted of publishing a blasphemous libel, and the conviction was upheld by the Court of Appeal and the House of Lords. In the instant case there was no intention to offend, and the usual readers of the magazine in question (including some Christians) would not have been offended, but that was irrelevant. 

Gay News v United Kingdom (1982) 5 EHRR 123, EComHR 

This application arose from the case above. DD claimed their freedom of expression and freedom of religious belief had been violated, but the Commission said their application was manifestly ill-founded: the prosecution was a proportionate measure to protect the religious sensibilities of others. 

R v Chief Metropolitan Magistrate ex p Choudhury [1991] 1 All ER 306, DC 

A Muslim A sought judicial review of the magistrate's refusal to issue a summons for blasphemy and seditious libel against Salman Rushdie for the insults to Islam in his book The Satanic Verses. Refusing his application, Watkins LJ said the common law offence of blasphemy is limited to attacks on Christianity. (A's subsequent application to the European Commission of Human Rights was declared inadmissible: the Commission said there is no violation of Art.9 in the lack of any criminal sanction against those who publish material offending the religious sensibilities of non-Christians.) 

Wingrove v United Kingdom (1996) 24 EHRR 1, ECHR 

The video film "Visions of Ecstasy", which depicts the supposed erotic fantasies of St Teresa, was refused a BBFC certificate on the grounds of blasphemy and hence (since it is unlawful to deal in uncertificated videos) cannot be distributed. The producer's claim that this violated his freedom of expression was declared admissible by the Commission but was rejected by the Court. The aim of the interference - the protection of Christians against serious offence in their beliefs - was fully consonant with the aims of Art.9. Blasphemy legislation was still in force in various European countries, although rarely applied, and national authorities were best placed (subject to final supervision by the Court) to decide what restrictions were necessary. 

The Law Commission recommended in 1985 that the offence of blasphemy be abolished, and the General Synod of the Church of England have suggested that it be replaced by a prohibition on religious discrimination, but the Government have declined to make any changes. 

Disorder in church

Quite separate from blasphemy is s.2 of the Ecclesiastical Courts Jurisdiction Act 1860, which makes it an offence punishable with up to two months' imprisonment (or a fine not exceeding Level 1) to engage in "riotous, violent or indecent behaviour" in a church or to disturb a religious service. (In this context, "indecent" has no sexual connotations, and describes any behaviour considered inappropriate for a place of worship.) 

R v Tatchell (1998) unreported, Kelly SM 

A "gay rights" campaigner D was fined £18.60 (plus costs) for interrupting the Archbishop's Easter sermon in Canterbury Cathedral to protest against the church's attitude towards gay clergy. 



SEDITIOUS LIBEL

The offence of seditious libel covers words or conduct intended to incite disaffection or contempt against the Queen, against either House of Parliament, or against the Courts, or to incite violence as a means of changing the law. 

R v Aldred (1909) 22 Cox CC 1, Coleridge CJ 

A journalist D wrote an article criticising the colonial government of India, and was charged with seditious libel. The judge said the test was whether the language used was calculated to provoke public disorder or physical violence in a matter of state: mere criticism, even in strong terms, was not enough. [The Old Bailey jury then convicted on the facts.] 

R v Caunt (1947) 64 LQR 203, Birkett J 

A man D published an anti-Jewish article in a North Lancashire paper, and violence subsequently occurred in Liverpool, some considerable distance away. Applying the dictum in Aldred, the judge directed the jury that an intention to stir up violence or general disorder was needed for sedition, and the jury acquitted on the facts. 

R v Chief Metropolitan Magistrate ex p Choudhury [1991] 1 All ER 306, DC 

A Muslim A sought judicial review of the magistrate's refusal to issue a summons for blasphemy and seditious libel against Salman Rushdie for the insults to Islam in his book The Satanic Verses. Refusing his application, Watkins LJ said the offence of seditious libel demands not only proof of an intention to promote ill-will between classes of Her Majesty's subjects, but also proof of an incitement to violence or resistance or defiance for the purpose of disturbing the constituted authority. 

Arrowsmith v United Kingdom (1972) 3 EHRR 218, EComHR 

A was a pacifist, arrested and prosecuted for incitement to disaffection after distributing leaflets to members of the armed forces advising them of various ways of leaving the service. The Commission said this was a reasonable limitation on her freedom of expression, and declared her complaint inadmissible. 



INCITEMENT TO RACIAL HATRED

Incitement to racial hatred is a specific offence under various sections of the Public Order Act 1986, which replaces and extends similar provisions in the Public Order Act 1936 and the Race Relations Act 1965, but supplements and does not replace the old common law relating to breach of the peace. Note that a prosecution under any of these sections requires the consent of the Attorney-General. 

Public Order Act 1986 s.18 

(1) A person who uses threatening, abusive or insulting words or behaviour, or displays any written material which is threatening, abusive or insulting, is guilty of an offence if he intends thereby to stir up racial hatred, or having regard to all the circumstances, racial hatred is likely to be stirred up thereby.
(2) An offence under this section may be committed in a public or a private place, except [entirely inside a dwelling]. 

Public Order Act 1986 s.19(1) 

A person who publishes or distributes written material which is threatening, abusive or insulting is guilty of an offence if he intends thereby to stir up racial hatred, or having regard to all the circumstances, racial hatred is likely to be stirred up thereby. 

Public Order Act 1986 s.23(1) 

A person who has in his possession written material [or sound or video recordings] which are threatening abusive or insulting, with a view to publication or display, is guilty of an offence if he intends thereby to stir up racial hatred, or having regard to all the circumstances, racial hatred is likely to be stirred up thereby. 

R v Malik [1968] 1 All ER 582, CA 

A Black Muslim D made a speech lasting about an hour, in which he described white people as vicious and nasty, referred to them as "white monkeys", and said that any white man who laid hands on a black woman should be killed. He was convicted of inciting racial hatred and imprisoned for twelve months; the Court of Appeal affirmed the conviction and the sentence. 

R v Relf (1979) 1 Cr App R (S) 111, CA 

D produced and distributed a flysheet Jungle News, which portrayed black people as closely related to apes, stated or implied that they were all violent criminals and/or scroungers, and made extensive use of words like "nigger" and "wog". He was convicted of inciting racial hatred contrary to s.5A of the Public Order Act 1936 and sentenced to fifteen months' imprisonment, reduced to nine months' on appeal. Lawton LJ said there was no proof that D's conduct had led to violence so far, but the constant repetition of lies might in the end lead some people to believe them, and a custodial sentence was entirely appropriate. 

R v Birdwood (1994) unreported, Judge Pownall QC 

The Dowager Lady Birdwood, aged 80, was convicted of possessing and distributing anti-Semitic literature; this was in breach of a conditional discharge for a similar offence two years earlier, and she was given a suspended prison sentence. 

In March 1997, three members of the violent neo-Nazi group Combat 18 were jailed for between 12 and 17 months under s.23(1). They were found in possessions of magazines and other materials that included bomb-making instructions and "hit lists". Judge Pownall QC told the defendants no one would deny their freedom of speech, but all freedoms have responsibilities to go with them. Their freedom was to speak as strongly as they wished; their responsibility was to do that without being threatening, abusive or insulting. 

Note also the specific offence of taking part in chanting of a racialist nature at a designated football match, defined in the Football (Offences) Act 1991. 

Before the 1997 election, the Labour Party proposed the creation of an offence punishable with imprisonment for any person to deny that millions of Jews were systematically murdered by the Nazis during the period 1933-45. Such an offence already exists in a number of European countries, and the European Commission is in favour of its extension throughout Europe. While the activities of neo-Nazis rightly give cause for concern, it is arguable that this response would create an even more dangerous precedent, reminiscent of Stalinist policies in the USSR when only the "official" version of history was lawful and any alternative version led to imprisonment. Nothing more has been heard of this proposal since the election. 



POLITICAL BALANCE

Certain organisations are required by law to maintain a proper political balance, and to that extent their freedom of expression (and consequently that of their members) may be limited. Broadcasting companies are subject to such a requirement, as are maintained schools. 

Broadcasting Act 1990 s.6(1) 

The [Independent Television] Commission shall do all that they can to secure that every licensed service complies with the following requirements, namely -
(a) that nothing is included within its programme which offends against good taste or decency or is likely to encourage or incite crime or to lead to disorder or to be offensive to public feeling;
(b) that any news given in its programmes is presented with due accuracy and impartiality;
(c) that due impartiality is preserved ... as respects matters of political or industrial controversy or relating to current public policy ... 

Broadcasting Act 1990 s.8(2)(a) 

A [commercial television] service must not include any advertisement which 

· is inserted by or on behalf of any body whose objects are wholly or mainly of a political nature; 

· is directed towards any political ends, or 

· has any relation to any industrial dispute, other than an advertisement of a public service nature inserted by a government department.

Section 8(3) makes an exception to this rule for party political broadcasts, and s.36 makes it obligatory for independent television companies to broadcast party political broadcasts as instructed by the Commission. A joint committee of broadcasters and politicians establishes arrangements for party political broadcasts (though the content is entirely a matter for the parties concerned). Special rules apply at election periods to ensure balanced coverage as between the parties and candidates. 

R (Quintavalle) v BBC (2002) Times 19/3/02, CA 

At the 2001 General Election, the Pro-Life Alliance (a registered political party) put up enough candidates to qualify for a party political broadcast. It submitted a videotape which included real pictures of aborted foetuses, but the BBC and other broadcasters refused to screen the programme on the grounds that it offended against the legal requirements of good taste and decency. Granting judicial review, Laws LJ said that in the context of entertainment the courts would pay a high degree of respect to the broadcasters' judgement in such matters. But the common law required that the freedom of speech accorded to accredited political parties, particularly at general election time, should not be interfered with save on the most pressing grounds. Such grounds would very rarely be shown by considerations of taste and decency alone - it would take a very extreme case, involving factors such as gratuitous sensationalism or dishonesty. 

Sections 90, 92 and 107 impose similar requirements on independent radio broadcasters, though local radio stations are not required to meet quite the same standards of political balance as national stations so long as the station owners do not use them to promote their own political views. None of these requirements technically apply to the BBC, but there are similar provisions in its charter and its governors have publicly declared their intention of maintaining political impartiality. 

R v Radio Authority ex p Bull [1997] 2 All ER 561, Times 21/1/97, CA 

Amnesty International sought review of RR's refusal to allow them to place advertisements on commercial radio, drawing attention to human rights violations in Rwanda. The Authority said they were required by s.92(2)(a) of the Broadcasting Act 1990 to exclude political advertising, and they interpreted that as covering issue campaigning as well as party politics. AA's application was dismissed by the Divisional Court and the Court of Appeal: the Authority's decision was intra vires and not Wednesbury unreasonable. Given the passage of time, however, AA were entitled to make a new application which RR should consider on its merits. 

The Home Secretary has powers to direct that specified matters not be broadcast, or that a particular announcement be made on the air. 

R v Home Secretary ex p Brind [1991] 1 All ER 720, Times 8/2/91, HL 

The Home Secretary gave directions under the Broadcasting Act 1981 and the BBC Charter that members of certain organisations were not to be permitted to speak on air. A number of journalists sought judicial review of this decision, claiming it infringed the right of free speech. Dismissing the application, Lord Bridge said the European Convention is not part of our domestic law; Parliament had given the Home Secretary power to give directions of this sort, and the courts could not interfere. 

In Education too there are a number of statutory requirements. 

Education (No.2) Act 1986 s.43(1) 

Every individual and body of persons concerned in the government of any [university or college] shall take such steps as are reasonably practicable to ensure that freedom of speech within the law is secured both for members of the establishment and for visiting speakers. (This provision was a response to a number of incidents in which meetings had been banned because of threats of violent disruption by those opposed to the speaker's views.) 

R v University of Liverpool ex p Caesar-Gordon [1990] 3 All ER 821, DC 

The University Conservative Association invited a speaker from the South African government; the University initially agreed, but then refused permission for the meeting. The Divisional Court granted A's application for judicial review of the refusal, but upheld a number of quite stringent conditions including restrictions on publicity, a requirement that admission be limited to members of the university, and a requirement that the costs of security be met by the organisers of the meeting. 

Education (No.2) Act 1986 ss.44-45 

The local education authority, governors and head teacher of any county, voluntary or grant maintained school ... shall forbid the pursuit of partisan political activities by junior pupils, and the promotion of partisan political views in the teaching of any subject ... and shall take such steps as are reasonably practicable to secure that where political issues are brought to the attention of pupils ... they are offered a balanced presentation of opposing views. 



CONTEMPT OF COURT

Contempt of court is applicable to all superior and inferior courts, and to other bodies exercising the judicial power of the state, including (for example) Mental Health Tribunals. It is intended to prevent and punish anything tending to interfere with the proper administration of justice. In general, the public should know what goes on in court and should be able to comment on it: it is in the interests of criminal defendants particularly that their trials should be open to public scrutiny. But this openness must be balanced against the need for personal privacy in certain cases (e.g. rape victims and children), commercial confidentiality and national security, and prevention of interference with justice (e.g. by influencing the jury or prejudicing a party's position in advance of the trial). 

Attorney-General v BBC [1980] 3 All ER 161, HL 

The BBC planned a TV broadcast concerning the Exclusive Brethren, which would argue inter alia that since their meeting rooms were not open to the public they should not be regarded as places of worship. The Brethren were at that time on dispute with the local authority over liability for rates on their meeting rooms, and the matter was to be heard at the local valuation court some three weeks later. The Attorney-General sought an injunction to restrain the broadcast as a contempt of court, and the Divisional Court accepted DD's undertaking in lieu. Allowing DD's appeal, the House of Lords said the local valuation court was not a court in spite of its name, having essentially administrative functions. 

Peach Grey v Sommers [1995] 2 All ER 513, DC 

A solicitors' clerk R claimed wrongful dismissal by his previous employers AA. Committing R to prison for a month, the Divisional Court said an Industrial Tribunal exercises the judicial power of the state; intentional interference with witnesses in current proceedings before such a tribunal is hence a contempt of court and punishable as such. 

General Medical Council v BBC [1998] 3 All ER 426, Times 11/6/98, CA 

The GMC, whose professional conduct committee was at that time hearing allegations of serious negligence by three doctors, sought an injunction to restrain the BBC from broadcasting a programme about the events concerned. Affirming Penry-Davey J, the Court of Appeal said the proceedings were undoubtedly judicial rather than administrative, and were performed in the public interest, but the GMC was not exercising "the judicial power of the state" and could not therefore be regarded as a court. Obiter, the court might perhaps have power to act at the instance of the Attorney-General (but not of any private litigant) to prevent any grave and obvious interference with the fairness of non-court proceedings, but it was unnecessary to consider this issue in the instant case. 

The offence of contempt of court has been largely codified by the Contempt of Court Act 1981. A distinction is sometimes drawn between criminal contempt (tending to obstruct the course of justice) and civil contempt (disobedience to a court order), but either may be punished summarily by any superior court. The court has a power of imprisonment for a fixed period up to two years for the Crown Court and other superior courts, or one month by inferior courts: more common is a fine, limited to £1000 for inferior courts. These penalties replace the indefinite imprisonment formerly available, though a determinate sentence may still be shortened by an appropriate apology and/or compliance with the court's order. 

Conduct tending to interfere with justice in general

This includes anything calculated to bring a court or judge into contempt, sometime called "scandalising the court" (or in Scots law, "murmuring judges"), publishing details of jury deliberations or proceedings in camera (or anything else that should not be published), using a tape recorder or camera in court, and so on. 

R v Gray [1900] 2 QB 36, DC 

An editor D wrote an article commenting on a trial that had taken place before Darling J, and including some scurrilous personal abuse of the judge and his fitness for that office. Accepting D's apology and fining him ?100 for contempt of court, Lord Russell CJ said anything calculated to bring a judge into contempt, or to lower his authority, is a contempt of court. But judges are open to criticism, and reasonable argument or expostulation would not be treated as a contempt of court. 

R v Commissioner of Police ex p Blackburn (No.2) [1968] 2 All ER 319, CA 

A applied for an order of mandamus against the Commissioner to compel him to enforce the gaming laws; the judge and the Court of Appeal refused the order sought but said the Commissioner had a duty to enforce the law. Quintin Hogg MP then wrote an article in Punch in which he criticised the courts (and particularly the Court of Appeal) for their unrealistic, contradictory and erroneous decisions and their habit of blaming everyone but themselves, and A now sought to have H committed for contempt of court. Lord Denning MR said the court should never use contempt proceedings as a means of upholding its own dignity; H was entitled to make his criticism, and even the errors of fact did not make the article a contempt of court. 

Under s.4 of the Sexual Offences (Amendment) Act 1976 the name of the complainant in a case of rape cannot be disclosed without the court's permission, and similarly under s.49 of the Children and Young Persons Act 1933 and s.97 of the Children Act 1989 publication is forbidden of anything likely to identify a child charged with a criminal offence or involved in certain other court proceedings. A court has further powers under s.11 of the Contempt of Court Act 1981 to order non-disclosure of matter not disclosed in court, such as the identity of a witness in a blackmail case. However, a Practice Note issued in 1983 indicates that any such order should be put into writing, specifying exactly what material is covered, for what period, and the purpose of the ban. 

R v Socialist Worker ex p Attorney-General [1975] 1 All ER 142, DC 

A man J was tried for blackmail, and the trial judge ordered that two witnesses should be identified only as Y and Z. The Socialist Worker published an article disclosing the witnesses' real identities, and the Attorney-General brought proceedings for contempt of court. Lord Widgery CJ said the judge had power to make such an order where there was a danger that the witness might not otherwise come forward, and RR's defiance of the judge's direction had been a blatant affront to the authority of the court. 

Attorney-General v Leveller Magazine [1979] 1 All ER 745, HL 

In committal proceedings in the "ABC" official secrets case, the magistrates allowed a witness to give evidence under the pseudonym "Colonel B", but were advised by their clerk that they could not give directions regarding publication outside court. The content of B's evidence enabled journalists to deduce his true identity, and this was published in DD's magazine. The Attorney-General applied to have DD committed for contempt of court, but the House of Lords allowed DD's appeal against a fine imposed by the Divisional Court. The magistrates had not made it sufficiently clear the purpose of their decision, and that publication of anything tending to identify the witness would impede the administration of justice; consequently there was no contempt. 

Contempt of Court Act 1981 s.8 

It is a contempt of court to obtain, disclose or solicit any particulars of statements made, opinions expressed, arguments advanced or votes cast by members of a jury in the course of their deliberations in any legal proceedings. 

Attorney-General v Associated Newspapers [1994] 1 All ER 556, HL 

DD published in The Mail on Sunday an article referring to statements made and opinions expressed by jurors in the course of their deliberations in a certain fraud trial; they had not obtained this information directly, but from a third party who had interviewed some of the jurors under the pretence that it was serious academic research. The House of Lords, affirming the decision of the Divisional Court, upheld fines of £10k, £20k and £30k on the journalist, editor and publisher respectively. The is no reason to give the word "disclose" anything other than its natural meaning, said Lord Lowry, and it applies to disclosure by anyone, not just by a juror. 

Contempt in the face of the court

This most obvious form of contempt need not in fact take place in the courtroom, but can be in the near vicinity. It includes assaults, threats or abuse against anyone present, wilful interruption of the proceedings, and wilful disobedience of the court's legitimate orders. Any court, even a Magistrates' Court, can impose an immediate penalty for this offence. 

Morris v Crown Office [1970] 1 All ER 1079, CA 

A group of about twenty students supporting the Welsh language disrupted a trial in London. Lawton J imposed a £50 fine on those who were prepared to apologise, and three months' imprisonment on the rest. The Court of Appeal affirmed a High Court judge's power to commit offenders to prison in these circumstances, and said the sentences were not excessive. However, the students had already spent a week in prison and the Court was prepared to substitute binding over for twelve months for the remainder of their sentence. 

Bodden v Commissioner of Police [1989] 3 All ER 833, CA 

P used a loud-hailer outside the Bow Street magistrates' court to address a noisy crowd demonstrating against one of the trials taking place that day. Another trial was disrupted by the noise, and the magistrate in that trial ordered P brought before him. After a struggle P was brought into court and agreed to stop the noise, but he was then charged with assaulting one of the police officers who had enforced the magistrate's order. When no evidence was offered on this charge P brought an action for wrongful arrest. Reversing the County Court judge, Beldam LJ said a magistrate has power to hold in contempt a person who wilfully or recklessly interrupts the proceedings of the court, whether the act is done inside or outside the court. 

It is also a contempt of court for a witness to refuse to give evidence, either generally or by refusing to answer particular questions, when called upon to do so. 

R v Phillips (1984) 78 Cr App R 88, CA 

A 19-year-old prisoner D, having been threatened by another prisoner X, refused to give evidence at X's trial for murder. X was subsequently convicted of manslaughter on other evidence, but D was committed to prison for contempt of court. The Court of Appeal noted D's age, his fear of reprisals, and the fact that his evidence would have made little difference and reduced his sentence to 14 days (consecutive to his existing sentence), but affirmed that immediate custody will be the normal response to a wilful refusal to testify. 

R v Montgomery [1995] 2 All ER 28, CA 

Ten men XX were charged with conspiracy to cause aggravated criminal damage by hurling missiles at a police car, as a result of which a police officer had been very seriously injured. A man D who had seen the incident and made a statement at an early stage was called to give evidence, but he refused to attend voluntarily and when brought into court he refused to testify. The Court of Appeal substituted three months' imprisonment for a twelve-month sentence imposed by the trial judge. 

Influencing a particular case

Contempt out of court in relation to a particular case may take the form of improper pressure on a party or on witnesses or jurors, improper communication with a judge, or published comment tending to prejudice the case by revealing inadmissible evidence, pre-judging the outcome or pre-empting a party's case by doing anything to make meaningless a possible judgement in his favour. 

R v Bolam (1949) 93 SJ 220, DC 

Three day's issues of the Daily Mirror contained illustrated articles about Haigh, then accused (and later convicted) of murder, describing him as a "vampire", and giving details of other murders he had supposedly committed. The Divisional Court considered this a very serious contempt of "a scandalous and wicked character", and the editor was sent to prison for three months. 

R v Thompson Newspapers ex p Attorney-General [1968] 1 All ER 268, DC 

This case arose out of R v Malik, discussed above. While M was awaiting trial on a charge of inciting racial hatred, The Sunday Times published an article on race relations generally which included a picture of M and a caption describing him as a former brothel-keeper, procurer and property racketeer. The Divisional Court accepted that there had been no intention to prejudice the trial, but said there had been a serious contempt nevertheless and fined the newspaper £5000. (M's appeal against conviction, using this as one of the grounds, was dismissed.) 

Attorney-General v News Group Newspapers [1988] 2 All ER 906, DC 

A doctor was accused of raping an eight-year-old girl, but the DPP decided there was insufficient evidence to support a prosecution. The Sun newspaper took up the girl's case and agreed to fund a private prosecution. The paper then published over several days a series of interviews with the girl's relatives and articles naming the doctor and attacking him in very emotive language. Watkins LJ said that although proceedings did not formally begin until some weeks later, they were clearly imminent at the time of publication and there was a real risk - even perhaps an intention - that publication would interfere with the course of justice. The newspaper was therefore in contempt of court. (In the event, the doctor was acquitted.) 

Attorney-General v Hislop [1991] 1 All ER 911, CA 

Sonia Sutcliffe brought a libel action against Private Eye, which had alleged she knew about her husband's activities as the "Yorkshire Ripper". Three months before the trial the magazine published two articles repeating these allegations and adding others. The Attorney-General brought proceedings for contempt of court, and the Court of Appeal, overruling Popplewell J, imposed fines of £10k each on the editor and publishers. The articles went beyond fair and temperate criticism or (as DD claimed) a private warning before trial of possible cross-examination. They amounted to improper pressure on S to abandon her claim and there was a risk that potential jurors at the trial might be prejudiced by the articles. 

Attorney-General v Times Newspapers [1991] 2 All ER 398, HL 

Interlocutory injunctions were granted against The Observer and The Guardian prohibiting any publication of extracts from Peter Wright's book Spycatcher pending trial of the action brought by the Attorney-General for breach of confidence. The Sunday Times subsequently published extracts from the same book, and the Attorney-General brought proceedings against them for contempt of court. The Court of Appeal and House of Lords affirmed the judge's finding that DD were in contempt, but remitted the fine because DD had acted on legal advice based on a ruling of Browne-Wilkinson VC but subsequently (after DD's publication) reversed on appeal. The clear purpose of the injunctions was to avoid nullifying the purpose of the trial, and by putting into the public domain material that the Attorney-General claimed should be kept confidential DD had knowingly interfered with the course of justice. 

Attorney-General v Punch (2001) Times 30/3/01, CA 

The Attorney-General sought and was granted an interim injunction against several newspapers, prohibiting them from publishing any information obtained by the former MI5 officer David Shayler in the course of his work. Another magazine DD subsequently published articles by S, and the Attorney-General brought proceedings for contempt of court. Dismissing the action, Lord Phillips MR said the "third party" effect of injunctions is restricted to conduct which had and was intended to have an adverse effect on the proper administration of justice. In the instant case the Attorney-General had not proved the necessary mens rea, and the action failed. 

Observer & Guardian v UK, Sunday Times v UK (No.2) (1991) 14 EHRR 153, ECHR 

Several newspapers challenged the Spycatcher injunctions as a violation of their right of free expression. The Court said some limitations on freedom of speech can be justified, and the original injunctions were legitimate to avoid prejudice to the Attorney-General's position as a litigant in forthcoming proceedings. But once the book had been published in the USA and no serious attempt had been made to prevent its importation into the UK, the injunctions should have been lifted. At that stage any prejudice to the trial had already happened: the only interest to be protected was the reputation of the Security Service, and that was not enough to justify interference with the newspapers' freedom to publish matters of legitimate public concern. 

Attorney-General v BBC [1997] EMLR 76, Times 26/7/96, DC 

Remarks were made on the TV comedy show Have I Got News For You, clearly implying that the Maxwell brothers had been guilty of fraud. Auld LJ said these remarks created a risk of prejudice to the brothers' pending trial. The fact that they were meant only as a joke did not excuse them: some viewers might well have taken them seriously. 

Contempt in relation to a particular case has largely been codified by the Contempt of Court Act 1981, the contents of which were influence by the adverse decision of the European Court of Human Rights in the Sunday Times thalidomide case. It creates a strict liability offence with some important exceptions, but preserves the common law offence as well where a specific intent can be shown. 

Contempt of Court Act 1981 s.2 

The strict liability rule applies only in relation to ... a publication which creates a substantial risk that the course of justice in ... active proceedings ... will be seriously impeded or prejudiced. 

A substantial risk need not be large, but must be more than a remote possibility. Criminal proceedings become active as soon as any formal step is taken (e.g. a suspect is arrested), and remain active until the defendant has been convicted or acquitted. Civil proceedings do not become active until the case is set down for trial. 

Attorney-General v News Group Newspapers [1986] 2 All ER 833, CA 

Ian Botham brought a libel action against The Mail on Sunday over allegations that he had smoked cannabis, and the newspaper entered a defence of justification. After the case had been set down for trial, the News of the World threatened to print similar allegations based on their own independent enquiries, and the Attorney-General sought an injunction to prevent them. Leggatt J granted such an injunction, but this was lifted by the Court of Appeal. Lord Donaldson MR said the case was about the interaction of the right to free speech and the right to an unprejudiced trial by jury. Prior restraint is not normally imposed on a defendant who pleads justification (though if his plea fails the repetition may affect the damages), but it will be appropriate where there is a substantial risk of serious prejudice to the trial. In the instant case, however, the trial was at least ten months away, and the risk of prejudice was remote. 

R v Knights (1995) unreported, Judge Saunders 

A media personality D was charged with unlawful wounding, but the judge in the Crown Court ordered that the proceedings be stayed. Coverage of the case by tabloid newspapers had contained a lot of material prejudicial to D, including references to his lifestyle and activities and details of his previous convictions. The judge did not believe a fair trial by an unbiased jury would be possible. (News report, 10/10/95) 

Attorney-General v Daily Mail (1996) unreported, DC 

Five national newspapers were prosecuted for contempt of court in relation to R v Knights above, but the Court ruled that the stories were not prejudicial: D had been in the public eye for at least two years, with regular articles about his past. Schiemann LJ said it was hard to see how any one of the publications in the spring of 1995 could have created any greater risk of serious prejudice than that which already existed. They might have had that effect collectively, but that law did not cover that situation. (News report, 1/8/96) 

Attorney-General v Unger (1997) Independent 8/7/97, DC 

A home help G was trapped on video stealing money from her client; she was charged with theft and told reporters she did not intend to contest the charges. Before G's trial, a national and a local newspaper each published details of her activities. At the trial G pled guilty, but the Attorney-General brought proceedings against the papers for contempt of court, on the grounds that the reports would have been prejudicial had the case in fact gone to the jury. The court said newspapers must understand that the fact that a defendant had apparently confessed did not exclude the operation of the strict liability rule; but on the facts of the instant case there would have been no substantial prejudice. The action was therefore dismissed. 

Contempt of Court Act 1981 s.3(1) 

A person is not guilty of contempt of court under the strict liability rule as the publisher ... if at the time of publication (having taken all reasonable care) he does not know and has no reason to suspect that relevant proceedings are active. 

Contempt of Court Act 1981 s.3(2) 

A person is not guilty of contempt under the strict liability rule as the distributor ... if at the time of distribution (having taken all reasonable care) he does not know that it contains [prejudicial] matter and has no reason to suspect that it is likely to do so. 

The burden of proof under either part of s.3 rests on the defendant. 

Attorney-General v Observer [1988] 1 All ER 385, Knox J 

Following the granting of interlocutory injunctions in the Spycatcher case, Derbyshire CC applied to the court to determine whether they could lawfully (i) purchase and lend copies of the book, now readily available abroad, and/or (ii) purchase and make available a selection of newspapers without first checking they contained nothing that might prejudice the trial. The judge said the purpose of the injunctions was to prevent the contents of the book becoming public knowledge until the determination of the confidence action, so to make the book available would be an interference with the administration of justice. But failing to examine newspapers to see whether they contained any information arising from Wright's work would not be a contempt of court in any case. 

Contempt of Court Act 1981 s.5 

A publication made as part of a discussion in good faith of public affairs or other matters of general public interest is not to be treated as a contempt of court under the strict liability rule if the risk of impediment or prejudice to particular legal proceedings is purely incidental to the discussion. 

Attorney-General v Times Newspapers [1973] 3 All ER 54, HL 

A large number of people born with physical deformities because their mothers had taken thalidomide during pregnancy sued the Distillers Company who had produced the drug. The preparation for the litigation dragged on over many years, and the Sunday Times published an article suggesting the Distillers Company should compensate the victims voluntarily and at once rather than stand on their legal rights. The Attorney-General decided this did not amount to contempt, and did not proceed, but when the paper ran a second article examining the evidence pointing towards negligence, the House of Lords said this amounted to contempt of court even though there was no significant risk that a judge trying the case without a jury would be prejudiced. 

Sunday Times v United Kingdom (1979) 2 EHRR 245, ECHR 

PP complained that the decision above was a violation of their right to free expression. The Court declared that freedom of expression is to be balanced against upholding the authority of the court: neither automatically trumps the other. In the instant case, however, the Court came down 11-9 in favour of free expression: the restraints imposed by the House of Lords' decision went beyond what was necessary in a democratic society. (This decision was a major factor in the framing of the 1981 legislation.) 

Attorney-General v English [1982] 2 All ER 903, HL 

The Daily Mail published an article endorsing the position of a parliamentary candidate who was strongly opposed to any action or inaction by doctors that would hasten the death of severely handicapped babies. The article commented that it was unlikely that a baby born without arms (as the candidate had been) would be allowed to survive today. Unfortunately, the article was published during the widely-publicised trial of a doctor (Dr Arthur) for the alleged murder of a Down's syndrome baby; he was acquitted, but the Attorney-General brought proceedings for contempt of court. Lord Diplock (with whom the other Law Lords agreed) said the article was protected as a discussion in good faith of a matter of public importance, the risk of prejudice being merely incidental. 

Attorney-General v Times Newspapers (1983) Times 12/2/83, DC 

Michael Fagan was charged with burglary after being found in the Queen's bedroom. Several newspapers published reports and articles relating to this matter, and both The Sunday Times and The Daily Star were found to have been in contempt of court. The Mail on Sunday published an article suggesting a homosexual liaison between him and one of the Queen's police bodyguard, but the Divisional Court said the security of the Queen was a matter of serious public concern and the risk of prejudice, though undoubtedly present, was incidental; The Mail on Sunday was therefore protected by s.5. 

Members of Parliament have complete immunity from civil or criminal proceedings in relation to anything they say in Parliament, but the rules of Parliamentary procedure (enforced by the Speaker and the House itself) prohibit discussion of matters which are sub judice. 



OFFICIAL SECRETS

Freedom of expression does not extend to the giving or receiving of official secrets. There seem to be two main classes of information kept secret for reasons of national security: information relating to the defence of the realm, and information concerning the activities of the intelligence services. 

There is also an argument that the free flow of information may prejudice the Government's position in its dealings with other countries, and another that disclosure would inhibit Ministers, civil servants and other advisers in their role of giving honest advice. These arguments are generally thought to be much weaker. 

The Official Secrets Act 1911 was a classic piece of panic legislation - it was rushed through Parliament in a single day, with barely an hour's debate, in response to a spy scare. It survived for nearly eighty years even so, and its notorious section 2 made it an offence for any Government employee to disclose without authorisation any information acquired in the course of his work. In theory it was an offence for a civil servant to tell his wife that he had ch

