St Brendan's Sixth Form College

A Level Law notes : Private life



Copyright 2000-2001 St Brendan's Sixth Form College. Non-members of this College, please see the conditions of use. 

This Chapter was last updated on 13 March 2002




The extent to which English law protects personal privacy is uncertain, and its future is controversial. The activities of some popular newspapers have given rise to calls for a law establishing a right of privacy, but seen in that context it would clearly conflict with the right of free expression. Less often discussed, but equally important, is the extent to which the state itself is prepared to recognise a right of privacy and to acknowledge that some things are not the state's concern. For example, the criminal law makes it an offence for people to take controlled drugs in private, or to practise sado-masochism or incest in private, even though these are arguably activities that should concern no one but the participants. 

Traditionally, English law did not recognise a right of privacy as such, but even before the Human Rights Act 1998 came into force there were signs that such a right was developing through the extension of existing principles of nuisance and confidence. Since then, the Act has brought the European Convention on Human Rights into the heart of English law, and this may be the area in which the Convention brings about the greatest changes in English law and legal practice. 

Kaye v Robertson [1991] FSR 62, Times 21/3/90, CA 

A well-known actor P was seriously injured in an accident, and journalists from the Sunday Sport interviewed and photographed him in hospital while he was in no state to give or withhold real consent. The Court of Appeal granted a limited injunction restraining the newspaper from claiming an "exclusive", but ruled with regret that there was no right of privacy through which P could prevent publication. 

In November 1993, photographs were taken of the Princess of Wales exercising in a gymnasium, without her knowledge of permission, and published in the Daily Mirror. The Princess was granted an injunction restraining any further publication, and her actions against the newspaper and the gym owner were settled out of court. Compensation paid by the newspaper, estimated at £300k, was given to charity. 

In June 1999 the Sun apologised to Sophie Rhys-Jones and promised no further intrusion after publishing an old photograph of her partly topless, taken by a friend. The newspaper also agreed to donate all profits from the syndication of the photograph (but not from its own direct sales) to two charities nominated by Miss Rhys-Jones. Buckingham Palace accepted the apology and dropped its formal complaint to the Press Complaints Commission. 

Home Secretary v Wainwright (2002) Times 4/1/02, CA 

Two relatives visiting a prisoner were strip-searched as a condition of entry to the prison, and subsequently claimed a violation of their right to privacy. The trial judge upheld their claim (and a parallel claim in battery by one of the claimants), but the Court of Appeal allowed an appeal.Lord Woolf CJ said the common law did not recognise invasion of privacy as a tort, and since the events in question had happened before 2 October 2000, the relevant provision of the Human Rights Act did not apply. 



EUROPEAN CONVENTION LAW

The right to respect for one's private life (which is not quite the same as a right to privacy) is guaranteed by Art.8 of the Convention. 

European Convention on Human Rights Art.8 

(1) Everyone has the right to respect for his private and family life, his home and his correspondence. 

(2) There shall be no interference with a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others. 

Dudgeon v United Kingdom (1981) 4 EHRR 149, ECHR 

A gay man living in Northern Ireland claimed a violation of his right to respect for his private life through the law on buggery, which was still at that time unconditionally criminal in Northern Ireland even though there had been no prosecutions for nearly ten years. The Court found in his favour and said such a law could not be justified in respect of those over 21, though states had a margin of appreciation as to any minimum age requirement. 

B v France (1992) 16 EHRR 1, ECHR 

A male-to-female transsexual B claimed a violation of her right to respect for her private life in the state's refusal to recognise her new status. The Court said there was a violation in the legal prohibition on B's changing from a male to a female forename, and in the requirement that her original sex appear on her identity card (used frequently in France) and other official documents. 

Z v Finland (1997) 25 EHRR 371, ECHR 

A man X was charged with rape and attempted manslaughter, and it was necessary to establish whether he had known he was HIV-positive. The criminal court therefore demanded production of X's medical records and those of his former wife Z, who claimed a violation of her right to respect for her private life. The Court said medical records were certainly covered by Art.8; on the facts the interference was justified so far, but there would be a violation if (as normally happens under Swedish law) the court papers including these records were made public after ten years. 

Halford v United Kingdom (1997) 24 EHRR 523, Times 3/7/97, ECHR 

A former police officer A complained that following her allegations of discrimination by her employers, her private calls made from her office had been intercepted. The interception took place within police headquarters, before the calls reached the public telephone system, so the 1985 Act did not apply. The European Court of Human Rights found that A's privacy had been violated: she had not been warned beforehand that calls from her office might be intercepted, and she would thus have had a reasonable expectation of privacy. The absence of any statutory regulation in this area also violated A's right to an effective national remedy, and she should now receive compensation of £10 000. 

In contrast, various matters fall outside the scope of private life and many kinds of interference are justified so far as the Convention is concerned. 

X v Iceland (1976) 5 DR 86, EComHR 

A man claimed his right to respect for his private life was violated by a local bye-law prohibiting the keeping of dogs as pets. The Commission noted that there had been close ties between dogs and men since time immemorial, but said this did not come within the term "private life" and found the claim inadmissible. 

X & Y v Sweden (1979) 29 DR 104, EComHR 

Several religious parents who believed in strict "traditional" methods of bringing up children claimed that Swedish law and policy on the use of physical punishment violated their right to respect for their family life. The Commission found their complaint manifestly ill-founded; the law was clearly there to protect the rights of others (i.e. the children). 

Leander v Sweden (1987) 9 EHRR 433, ECHR 

A man applied for a job in a naval museum, but was rejected because of adverse comments in a secret file held by the security services. He claimed a violation of his rights both in the keeping of such a file and in his being denied sight of its contents, but the Court rejected his complaint. There was an interference with his rights, but it was necessary in the interests of national security, was foreseeable even though the applicant had not expressly been told about it, and was subject to various safeguards and rights of appeal. 

Laskey Brown & Jaggard v United Kingdom (1997) 24 EHRR 39, ECHR 

A group of middle-aged men were convicted of assault and other offences arising out of consensual sado-masochistic activities carried on in private. The House of Lords (by a majority) said sado-masochistic practices were not in the public interest and should not therefore be added to the list of situations in which a person can validly consent to bodily injury. The European Court rejected AA's application based on Art.8 (respect for private life), and unanimously upheld this interference as justified by the need to protect health and morals. 

Hatton v United Kingdom (2001) Times 8/10/01, ECHR 

The applicants lived close to Heathrow Airport, and complained of the increased noise caused by aircraft taking off and landing at night. The Court said the state had not directly violated the applicants' right to respect for their private and family life, but had failed to protect them effectively against the activities of others. There was a balance to be struck between the applicants' rights and the legitimate needs of the community, and the state had a certain margin of appreciation, but the noise limit scheme imposed by the government (and opposed by the local authorities) did not strike a fair balance. There had therefore been a violation of Art.8 of the Convention. 

The balancing act

Clashes inevitably occur between one person's right to respect for his private life and another's right to freedom of expression: how far should the press and other media be free to publish stories and pictures about the private lives of individuals? Section 12(4) of the Human Rights Act 1998 requires any court considering such a matter to have particular regard to the importance of the Convention right to freedom of expression and the extent to which it would be in the public interest for the material to be published. 

The court should also have regard to the Press Code of Practice, which has existed in one form or another for about ten years. The Code is self-regulatory and has no legally binding force, and it is too early to say whether the latest version (produced in December 1997 after the public outcry following the death of Princess Diana) will be observed any more strictly than its predecessors. Its operation is monitored by the Press Complaints Commission, but since about half the Commission's members hold or have held senior positions in the newspaper industry, some doubt must exist as to whether it can really balance impartially the competing interests involved. 

Under the Code, individual privacy should be respected, and newspapers may be require to justify any intrusion into a person's private life. Nearly all the requirements are subject to exceptions, however, when journalists' acts are demonstrably in the public interest in detecting or exposing crime or other serious misdemeanour, protecting public health or safety, or preventing the public from being misled by some statement or act of an individual or organisation. 

Douglas v Hello (2000) Times 16/1/01, CA 

Michael Douglas and Catherine Zeta Jones sought to prevent publication of pictures of their wedding in Hello! Magazine, claiming the pictures had been taken by an unknown guest, employee or intruder and that they had sold exclusive rights to OK! Magazine. The Court of Appeal refused an interim injunction, saying the claimants might well win at trial but would be adequately compensated by damages if so. Brooke LJ said a newspaper which flouted clause 3 of the Press Code was likely to have its claim to freedom of expression trumped by considerations of privacy. Sedley LJ said the law no longer needed to construct an artificial relationship of confidentiality between intruder and victim: it could recognise privacy itself as a legal principle drawn from the fundamental value of personal autonomy. (Concurring, Keene LJ noted that the claimants had lessened the degree of privacy by allowing widespread publicity to be given to the wedding in OK! Magazine.) 



Harassment

The British Crime Survey recently estimated that in any given year, 10 per cent of all women with a telephone receive an indecent telephone call. Such calls can involve the use of obscene language, intimate questions, the traditional "heavy breathing", or just silence; whatever their nature, they can cause great fear, often lasting for weeks or months. Under s.43(1) of the Telecommunications Act 1984 as amended, it is an offence punishable with up to six months' imprisonment to send by means of a public telecommunications system a message that is grossly offensive or of an indecent, obscene or menacing character. 

Telephone calls are not the only form of harassment, of course. Up to a few years ago, the courts tried to prevent unreasonable harassment by reference to the law of assault, trespass or nusiance; this raised a number of problems, but was sometimes possible. 

R v Ireland [1997] 4 All ER 225, HL 

A man D, on legal advice, pled guilty to assault causing actual bodily harm and was imprisoned for three years after making a large number of unwanted telephone calls to three women; when they answered the telephone there was nothing but silence. There was psychiatric evidence that as a result of the calls the victims had suffered palpitations, difficulty in breathing, cold sweats, anxiety, inability to sleep, dizziness and stress, and the judge said this was enough for actual bodily harm. Affirming D's conviction, Lord Steyn approved the decision in Chan Fook as to the meaning of "actual bodily harm", and said an assault can consist of an act causing the victim to apprehend an immediate application of force upon her. A telephone caller who says in a menacing way "I will be at your door in a minute or two" can certainly be guilty of an assault if he causes the victim to apprehend immediate personal violence, and there is no reason why a caller who creates the same apprehension by remaining silent should not also be convicted. 

Burris v Azadani [1995] 4 All ER 802, Times 9/8/95, CA 

A woman P was granted an injunction against a man D who had been harassing her; the injunction provided (inter alia) that D was not to go within 250 yards of P's home. D was subsequently committed to prison for breach of this requirement, and his appeal was dismissed by the Court of Appeal. D's liberty had to be respected up to the point at which his conduct interfered with P's rights or threatened to do so, but P also had an interest which the court must be astute to protect. The injunction was not unreasonable on the facts, and should be upheld. 

The Protection from Harassment Act 1997 now extends both civil and criminal law. Under s.1 of the Act, a person is prohibited from pursuing any "course of conduct" (including speech) which he knows or ought to know amounts to harassment of another person: the test of what amounts to harassment (which is not defined, but includes causing alarm or distress) is the opinion of the reasonable man. A defence is provided if the defendant can show the course of conduct was pursued to prevent or detect crime, or to comply with any rule of law, or that it was reasonable in all the circumstances: this last may well be used to justify various forms of intrusive journalism subject to the Press Code, but there have been no reported cases on that point as yet. 

It is a summary (but arrestable) offence punishable with six months' imprisonment to pursue any such course of conduct, and s.4 makes it an either-way offence punishable with up to five years' imprisonment to pursue a course of conduct causing the victim to fear (on at least two occasions) that violence will be used against him. The civil courts have power to award damages and/or an injunction against actual or anticipated harassment, and breach of such an injunction is itself punishable with up to five years' imprisonment. The criminal courts too, on a conviction under the Act, can make a restraining order against further harassment, any breach of which is similarly punishable. 

Huntingdon Life Sciences v Curtin (1997) Times 11/12/97, Eady J 

A research company engaged in vivisection were granted ex parte injunctions against several individuals and the British Union for the Abolition of Vivisection, restraining them from any course of conduct amounting to harassment. The judge allowed an appeal by the BUAV and lifted the injunction against them: PP's complaints of a sustained and menacing campaign against them and their employees, he said, could not be substantiated. Obiter, the 1997 Act was clearly not intended by Parliament to be used to clamp down on the right of public demonstration which is so much a part of our democratic tradition, and the courts will resist any such wide interpretation of it when the occasion arose. 

R v Burstow (1999) unreported 

A man D (the star of R v Burstow [1997] 4 All ER 225) resumed his harassment of the same woman shortly after his release on licence. Bracknell magistrates committed D to prison for four months under the Protection from Harassment Act and made a restraining order banning him indefinitely from the County of Berkshire. (Guardian 5/1/99, news item) 

DPP v Selvanayagam (1999) Times 23/6/99, DC 

A mink farmer H obtained injunctions against several animal rights demonstrators DD, restraining them from entering certain areas of the farm or harassing H (who lived on the farm) or his family. DD continued to demonstrate and were prosecuted under the 1997 Act; the magistrates found DD's conduct was reasonable bearing in mind the nature and purpose of the protest, and dismissed the charge. Allowing the prosecutor's appeal, Collins J said the court had to balance H's rights against the right of peaceful protest, but it could not be reasonable to behave in a way expressly forbidden by an injunction. Roch LJ agreed subject to the possibility that disobedience might be necessary (for example) to rescue someone from imminent danger. 

R v O'Neill (2000) unreported 

An animal rights protester D was convicted of an offence under the Protection from Harassment Act 1997 after repeatedly standing outside V's home, shouting abuse through a megaphone. The magistrate said the case was not about the rights and wrongs of vivisection but about striking a fair balance between the right to protest about sincerely held views and the right of people to be protected from undue harassment. He conditionally discharged D and ordered her not to go within 100 yards of V's house in future. (Times news report, 24/2/00) 

R v Ripley (2000) unreported 

A man who hid a voice-activated tape recorder under his neighbours' bed, and re-entered their house several times to replace the tape, pled guilty to harassment and was sent to prison for three months. (Times news report 18/8/00) 

Tuppen v Microsoft (2000) Times 15/11/00, Douglas Brown J 

Two men PP who had allegedly produced "pirate" software then claimed that Microsoft had harassed them by instigating police raids and conducting oppressive litigation. The judge said that although harassment was not defined in the 1997 Act, this was clearly not the sort of behaviour Parliament had had in mind; PP had no chance of success and their claim should be struck out. 

Thomas v News Group (2001) Times 25/7/01, CA 

A black woman C reported two police officers for making racist comments about an asylum- seeker, and the officers were disciplined. The Sun took up the story, and named C in several articles suggesting that the comments should have been ignored. C brought an action for harassment against the newspaper, and in preliminary proceedings the Court of Appeal said she had an arguable case for trial. The publication of articles in a newspaper was capable of amounting to harassment, though only in very rare circumstances. 

Pratt v DPP (2001) Times 22/8/01, DC 

A man A whose marriage was deteriorating tried to start and argument with his wife and threw a beaker of water at her; three months later he angrily chased her through the house and up the stairs. The magistrates decided this was enough to amount to a "course of conduct" and convicted A of harassment. His appeal failed: Latham LJ said the magistrates' decision was justified, even though the case was close to the borderline. 

Racially aggravated harassment is a specific offence under s.32 of the Crime and Disorder Act 1998, carrying a maximum sentence of seven years' imprisonment if the victim is caused to fear violence and two years' otherwise. Under s.28 of the Act, an offence is taken to be racially aggravated if the offender demonstrates hostility towards the victim based on the victim's actual or presumed membership of or association with a particular racial group, or is motivated wholly or partly by hostility towards members of a racial group in general. 



Privacy of the home

Within his home, the citizen has a right to exclude all comers (including police officers and other agents of the state) except where the law expressly gives a right of entry. The police have certain specific powers to enter and search premises, and a search warrant can be issued by a magistrate to police officers searching for stolen goods, drugs or pornographic material, and to Customs officers, collectors of taxes, social workers and bailiffs. Officials of the electricity, gas and water companies, TV licensing officers, public health officers, VAT inspectors and firemen on duty have a right to enter premises without a warrant to perform certain duties. 

Entick v Carrington (1765) 95 ER 807, CP 

The Secretary of State issued a warrant directing King's Messengers to search P's premises and bring him and his books and papers before the Secretary to be questioned. P's action in trespass succeeded: Lord Camden CJ said general search warrants of the kind in question were unknown to the common law, and in the absence of specific statutory authority the Secretary had no legal authority to issue them. 

Thomas v Sawkins [1935] 2 KB 249, DC 

A man P hired a hall for a public meeting to protest against certain government policies. D and other police officers demanded admission, and refused to leave when the chairman of the meeting asked them to do so. On the chairman's instructions, P and other stewards then used minimal force to eject the police officers, but P suffered a technical assault by D and brought a private prosecution. The Divisional Court upheld the justices' decision to dismiss the charge, saying the police were entitled to attend the meeting. 

Morris v Beardmore [1980] 2 All ER 753, HL 

A man A was involved in a road accident; when the police went to his house to interview him he refused to see them and told them to leave. They arrested him and took him to the police station, where he was breathalysed and found to be over the limit. The magistrates dismissed the charge against A because of the unlawfulness of the police action, but the Divisional Court directed them to convict. The House of Lords reversed the Divisional Court and restored the magistrates' decision. A constable's power under s.8(2) of the Road Traffic Act 1972 to require a breath test is a serious erosion of a citizen's common law rights, and in the absence of any express provision to the contrary it is to be presumed that Parliament did not intend any further encroachment on those rights by a constable acting unlawfully. 

McLeod v Commissioner of Police [1994] 4 All ER 553, CA 

P's ex-husband X obtained a court order requiring P to hand over certain property to him; when she failed to do so he went to the matrimonial home now occupied by P to take the property. He was accompanied by relatives, a solicitor's clerk and two police officers whose presence had been requested by his solicitor; the door was opened by P's daughter, who said her mother was not at home, and the party entered the house in P's absence. P returned and protested, and subsequently brought an action for trespass against X and the police. She succeeded against X, but the Court of Appeal upheld the trial judge in dismissing P's claim against the police on the basis that police officers have a common law right to enter private premises if they reasonably believe a breach of the peace is likely to occur in the near future. 

[The European Court of Human Rights subsequently upheld a complaint that this was a violation of P's right to respect for her home: there had been no risk of violence while P was not in the house, so there was no necessity for their entry.] 

Search warrants as such are not issued to private citizens, but in special circumstance the court may grant a search order (to be executed under the supervision of a solicitor, acting as an officer of the court) to allow the plaintiff in a civil action to search for evidence that might otherwise be destroyed. Force cannot be used, but if the defendant fails to comply with the order he is guilty of contempt of court. 

Anton Piller v Manufacturing Processes [1976] 1 All ER 779, CA 

A firm PP believed another firm DD were infringing their copyright, but feared that if they started legal action DD would destroy all the incriminating documents. On an ex parte application (made without DD's knowledge) the Court of Appeal agreed that in these exceptional circumstances an order could be made requiring DD to allow PP to enter their premises and search for relevant documents. 

Chappell v United Kingdom (1989) 12 EHRR 1, ECHR 

P was suspected of extensive breaches of video copyright, and an Anton Piller order was granted for his premises to be searched. The Court said this was prima facie a violation of Art.8(1), but it was justified by Art.8(2). 



INTERCEPTION OF COMMUNICATIONS

A particular area of privacy relates to the security of personal communications, and the extent to which state officials or anyone else can lawfully intercept such communications. In the days when all communications were face-to-face or in written form the law was fairly easily defined and enforced, and even the increasing use of telephones did not complicate things too much. However, the spread of mobile telephones and other forms of radio communication, coupled with the invention of e-mail, have made this issue much harder to deal with. 

Until 1985, interception warrants were issued by the Home Secretary as he thought fit, and there is clear anecdotal evidence (though it was not officially admitted) that Communist Party members, trade union officials, and leading members of certain pressure groups had their telephones tapped almost as a matter of routine. A number of well-publicised cases, however, and an adverse decision in the Court of Human Rights, persuaded Parliament to enact the Interception of Communications Act 1985. 

Malone v Commissioner of Police [1979] 2 All ER 620, Megarry VC 

An antiques dealer P was convicted of handling stolen goods, and the prosecution at his trial admitted that his telephone had been tapped under the authority of a warrant from the Home Secretary. P sought a declaration that any such interception, with or without a warrant, was a violation of his rights of property and privacy. The judge said it was a principle of English law that everything is permitted except what is expressly forbidden, and since there was no law prohibiting the interception of telephone calls, it followed that it was not unlawful. 

Malone v UK (1984) 7 EHRR 14, ECHR 

This application arose directly from the case above. The Court found UK law to be in violation of Art.8 of the Convention; phone tapping itself may be justifiable in certain circumstances, but individuals had a right to privacy except where expressly authorised by law. 

R v Home Secretary ex p Ruddock [1987] 2 All ER 518, Taylor J 

Clear evidence emerged that the Home Secretary had issued warrants for telephone taps on leading members of the Campaign for Nuclear Disarmament, and AA sought judicial review on the grounds that the Home Secretary had no valid reason for granting a warrant. The judge rejected R's argument that since the matter involved national security it was not susceptible to review, but said the Home Secretary's decision was not Wednesbury unreasonable and should therefore be allowed to stand. 

Interception of Communications Act 1985 s.1 

(1) A person who intentionally intercepts a communication in the course of transmission by post or by means of a public telecommunication system shall be guilty of an offence ...
(2) A person shall not be guilty of an offence if the communication is intercepted in obedience to a warrant issued by the Secretary of State ... 

Interception of Communications Act 1985 s.2(2) 

The Secretary of State shall not issue a warrant unless he considers that the warrant is necessary 

  in the interests of national security; 

  for the purpose of preventing or detecting serious crime (which is broadly defined); or 

  for the purpose of safeguarding the economic well-being of the United Kingdom. 

