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A right is of little value without some means of enforcing it, and a legal right needs some legal process by which it can be asserted against those who seek to infringe it. English law has no single process established expressly for the protection of civil liberties; instead there are numerous legal and quasi-legal remedies, generally applicable to other matters as well, that can be called in aid as appropriate. 

Criminal prosecution

In certain cases, a person who infringes the civil rights of another may be liable to prosecution; in practice most prosecutions are initiated by the police and carried on by the Crown Prosecution Services, but a private person has the right to prosecute for nearly all offences. There is no offence of "violating human rights" as such, but a direct interference with another's personal integrity may be assault or false imprisonment, and an attack on his property may be theft or criminal damage. In practice this remedy is rarely sought by the individual victim because inter alia a high standard of proof is required and neither legal aid nor conditional fee agreements are available. 

R v Curtis (1885) 15 Cox CC 746, Hawkins J 

The "relieving officer" of a local authority, whose duty it was to make provision for the destitute, was found guilty of manslaughter after refusing help to the mother of a sick child which later died. Like a constable, he was a public officer with a statutory duty to act and had failed to do so. 

R v Rahman (1985) 81 Cr App R 349, Times 5/6/85, CA 

A father D seized his 15-year-old daughter and tried to take her back to Bangladesh against her wishes; she struggled and police intervened. D was charged with false imprisonment, and pled guilty when the judge dismissed his defence that a parent could not falsely imprison his own child. Dismissing D's appeal, Lord Lane CJ said restrictions imposed by parents on their children are usually well within the bounds of reasonable parental discipline and hence not unlawful; but if the restriction is for such a period or in such circumstances as to take it out of the realm of reasonable parental discipline - which is a matter for the jury - a conviction could follow. 

R v Forman & Ford [1988] Crim LR 677, Judge Woods 

Two police officers were questioning a suspect in a cell; he was made to face the wall, and one officer then hit him on the back of the head while the other stood at the other side of the cell. Both officers were prosecuted for assault, but were acquitted because there was no evidence as to which officer had struck the blow and the jury were not satisfied that the other could have prevented it. 

R v Clegg [1995] 1 All ER 334, Times 25/1/95, HL 

A soldier D at a checkpoint in Northern Ireland shot and killed a teenage "joy-rider" travelling in a car that failed to stop. The evidence showed D had fired three shots as the car drove towards a colleague, and the judge said these were reasonable force in the defence of others. D's fourth and fatal shot was fired as the car drove away, and could only be excused if it was reasonable force to make a lawful arrest. The House of Lords upheld D's conviction for murder, though the conviction was subsequently quashed in the light of new evidence as to the cause of death. 

Where no successful prosecution is possible, there may be a claim against the government for failure to protect human rights and/or to provide an effective remedy. 

Stewart v United Kingdom (1984) 7 EHRR 453, EComHR 

A's 13-year-old son (who was conceded to have been an innocent bystander) died after being struck by a plastic bullet fired into a rioting crown in Northern Ireland; the coroner's jury returned an open verdict. The Commission declared the case inadmissible: the force used was no more than absolutely necessary in self-defence and the suppression of serious disorder. 

A v United Kingdom (1998) 27 EHRR 611, Times 1/10/98, ECHR 

An 8-year-old boy A, admittedly very badly behaved, was caned by his stepfather S on numerous occasions. S was acquitted of assault causing actual bodily harm on the basis that this was "reasonable chastisement", but the European Court of Human Rights said the caning (having reached the necessary level of severity) violated A's right not to be subjected to inhuman or degrading punishment. (The government did not contest this ruling, and announced its intention of changing English law to ban unacceptable punishment while preserving parents' right to smack.) 

Civil action for damages

Probably the most common remedy employed by a person whose rights have been violated is to bring a civil action seeking damages. An action for wrongful arrest or assault or trespass can be brought against the police (or for that matter, against anyone else who violates the individual's personal freedom without lawful excuse. Oppressive acts by public officials can give rise to "exemplary" or "punitive" damages in addition to ordinary compensatory damages, and since such cases are commonly tried by a jury there have been some quite substantial awards. 

Entick v Carrington (1765) 95 ER 807, CP 

The Secretary of State issued a warrant directing King's Messengers to search P's premises and bring him and his books and papers before the Secretary to be questioned. P's action in trespass succeeded: Lord Camden CJ said general search warrants of the kind in question were unknown to the common law, and in the absence of specific statutory authority the Secretary had no legal authority to issue them. 

Hickman v Maisey [1900] 1 QB 752, CA 

D stood on a public highway passing through P's land for about 1? hours, moving no more than 15 yards either way while making notes on the performance of P's racehorses. P's action for trespass succeeded: D was not using the highway for its proper purpose, and his presence was thus an invasion of P's privacy. 

Williams v Settle [1960] 2 All ER 806, CA 

Following the murder of P's father-in-law V, some newspapers published group photographs including V, taken at P's wedding to V's daughter. P sued the photographer D, who had taken the pictures under a contract with P, but who had subsequently supplied copies to the newspapers for a fee of £15, for breach of copyright. The judge in the County Court awarded punitive damages (expressly authorised by statute) of £1000, and the award was upheld on appeal. 

Griffiths v Williams (1995) Times 24/11/95, CA 

A woman P was awarded £50 000 damages for rape after a jury trial; the Crown Prosecution Service had declined to prosecute because there was no realistic prospect of a conviction. The Court of Appeal upheld both the verdict and the award of damages. 

The advantages of a civil action over a criminal prosecution (for example, in cases of wrongful arrest or false imprisonment by the police) are that the standard of proof is lower, the action can be brought against the Chief Constable as vicariously liable, and that success generally leads to an award of compensation (possibly including exemplary damages). 

Treadaway v Chief Constable West Midlands (1994) Times 25/10/94, McKinnon J 

A man who had been tortured by police officers seeking a confession to robbery, for which he was sentenced to 15 years' imprisonment, was awarded £2500 compensatory damages, £7500 aggravated damages and £40 000 exemplary damages against the police force. The exemplary damages should not be reduced because of D's previous criminal record, said the judge: he had been in a position where he was entitled to expect the protection of the law. The police officers concerned had shown contempt for the plaintiff and contempt for the rule of law. 

Roberts v Chief Constable of Cheshire [1999] 2 All ER 326, Times 27/1/99, CA 

A man P suspected of conspiracy to burgle was arrested at 10.50pm and taken to the police station, where he was detained until eventually being released without charge at 6.55pm the next day. He subsequently sued for damages for false imprisonment, arguing that the lack of any review by a senior officer at 5.25am (i.e. six hours after the custody officer first authorised his detention, as required by s.40 of PACE) rendered his further detention unlawful under s.34 until the first review took place at 7.45am. The judge agreed, saying the relevant provisions of the Act were mandatory, and awarded P £500 in damages. DD's appeal was dismissed. 

Injunctions

An injunction, granted at the discretion of the court, may be either mandatory or prohibitory, directing a person to do or not to do certain things. A person who fears that his civil liberties are going to be violated in some way - for example, by a breach of confidentiality or an invasion of his privacy - may bring a civil action seeking a quia timet injunction to restrain the other party from acting unlawfully, or from repeating some wrong that he has already committed. 

Argyll v Argyll [1965] 1 All ER 611, Ungoed-Thomas J 

The Duke of Argyll divorced his wife W on the grounds of W's adultery; W did not contest the divorce, on the understanding that nothing more would be said about the adultery. The Duke subsequently sold stories to the newspapers giving intimate details of that and other aspects of W's private life, and W was granted injunctions prohibiting publication. 

Verrall v Great Yarmouth BC [1980] 1 All ER 839, CA 

The details are given above. The Court of Appeal upheld an order for specific performance in spite of the Council's willingness to pay damages instead. Unless and until a political organisation is proscribed as unlawful, said Roskill LJ, it is the duty of the court to treat all political parties as equal before the law and allow those views to find expression at a private meeting. 

League Against Cruel Sports v Scott [1985] 2 All ER 489, Park J 

A Master of Staghounds D was held liable for trespass by the hounds where he intended them to enter P's land or was negligent in allowing them to do so (and vicariously liable for similar actions of hunt servants and followers). If he persisted in hunting over areas from which it was impossible to prevent the hounds' entry onto P's land, then an intention that they should do so might well be inferred. 

Burris v Azadani [1995] 4 All ER 802, Times 9/8/95, CA 

A woman P was granted an injunction against a man D who had been harassing her; the injunction provided (inter alia) that D was not to go within 250 yards of P's home. Bingham MR said it was not a valid objection to the making of an "exclusion zone" order that the conduct to be restrained was not inherently unlawful. D's liberty had to be respected up to the point at which his conduct interfered with P's rights or threatened to do so, but P also had an interest which the court must be astute to protect. The injunction was not unreasonable on the facts, and should be upheld. 

There is also the possibility nowadays of seeking a banning order under the Protection from Harassment Act 1997. 

R v Burstow (1999) unreported 

A man D (the star of R v Burstow [1997] 4 All ER 225) resumed his harassment of the same woman shortly after his release on licence. Bracknell magistrates committed D to prison for four months under the Protection from Harassment Act and made a restraining order banning him indefinitely from the County of Berkshire. (Guardian 5/1/99, news item) 

If there is a difficult point of law to be argued, an interlocutory injunction may be granted to prevent irreparable damage in the period before trial, though in this case the complainant is normally required to give an undertaking to compensate D for any losses caused by the injunction if the eventual decision goes against him. However, s.12 of the Human Rights Act 1998 severely restricts the court's power to grant interim injunctions restricting the defendant's freedom of expression: such injunctions will not normally be granted unless after hearing both sides the judge thinks the plaintiff has a good chance of winning when the case comes to trial. 

Defence in criminal or civil proceedings

The assertion of civil liberties as a defence to criminal charges or civil suits is something quite different. A person charged with assaulting a constable may have a defence, for example, if he can show the constable was acting unlawfully (and thus not "in the execution of his duty"), and a newspaper threatened with an injunction may be able to rely on freedom of expression as a defence. 

Attorney-General v Times Newspapers (1983) Times 12/2/83, DC 

Michael Fagan was charged with burglary after being found in the Queen's bedroom. The Mail on Sunday published an article suggesting a homosexual liaison between him and one of the Queen's police bodyguard, and the Attorney-General brought proceedings for contempt of court. The Divisional Court said the security of the Queen was a matter of serious public concern and the risk of prejudice, though undoubtedly present, was incidental; the newspaper was entitled to its freedom of speech. 

Collins v Wilcock [1984] 3 All ER 374, DC 

A policewoman D wanting to question a woman D in the street took hold of her arm; D resisted and was charged with assaulting a constable in the execution of her duty. The Divisional Court said since P did not claim to have been exercising a specific power to "stop and search", her taking D's arm was itself an assault, taking her outside the execution of her duty and entitling D to use reasonable force in self-defence. 

Nichols v Bulman [1985] RTR 236, DC 

A police officer X went to A's house about 50 minutes after A had been involved in a road traffic accident, and spoke to him at the front door. Suspecting A was drunk, X asked for a specimen of breath, which A refused to give. X (outside the house) then told A (inside) that he was under arrest, and A was subsequently convicted of failing to provide a second sample after having been arrested. Quashing his conviction, Parker LJ said a lawful arrest cannot be effected by words alone, so the demand for a second sample had no legal foundation. 

Hirst v Chief Constable of West Yorkshire (1986) 85 Cr App R 143, DC 

Several animal rights protestors AA stood in a pedestrian precinct outside a fur shop, holding a banner and handing out leaflets to passers-by. Their conviction for obstructing the highway was quashed on appeal: the magistrates should have considered the case on its facts, and struck a balance between the right to protest and demonstrate on one hand, and the need for peace and good order on the other. 

Derbyshire CC v Times Newspapers [1993] 1 All ER 1011, Times 19/2/93, HL 

DD published a series of attacks on the policies of the council, which sued for libel. A strong House of Lords overruled Bognor Regis and said a local government authority cannot sue for defamation. It is of the highest public importance, said Lord Keith, that a democratically elected governmental body should be open to uninhibited public criticism, and the threat of a civil action for defamation would place an undesirable fetter upon freedom of speech. 

Huntingdon Life Sciences v Curtin (1997) Times 11/12/97, Eady J 

A research company engaged in vivisection were granted ex parte injunctions against several individuals and the British Union for the Abolition of Vivisection, restraining them from any course of conduct amounting to harassment. The judge allowed an appeal by the BUAV and lifted the injunction against them: PP's complaints of a sustained and menacing campaign against them and their employees, he said, could not be substantiated. Obiter, the 1997 Act was clearly not intended by Parliament to be used to clamp down on the right of public demonstration which is so much a part of our democratic tradition, and the courts will resist any such wide interpretation of it when the occasion arose. 

R v Lee (2000) Times 24/10/00, CA 

A driver D was stopped and breathalysed; the police officer decided the result was positive and arrested D. D did not accept that the result had been positive and resisted the arrest. He was convicted of assault with intent to resist lawful arrest, and appealed on the basis that he intend only to resist what he thought was an unlawful arrest.. His appeal failed: Rose LJ said that if the arrest was in fact lawful, and D intended to resist that arrest, the mens rea of the offence was made out. If D had mistakenly believed the person arresting him was not a police officer (and thus not entitled to arrest in these circumstances) that might have been a defence. 

A person charged with an offence against a bye-law or regulation will have a good defence if he can show that the law in question is ultra vires and therefore void. 

DPP v Hutchinson [1990] 2 All ER 836, HL 

DD were prosecuted under a byelaw which purported to exclude all civilians from Greenham Common. The enabling Act had given the Minister power to make such byelaws so long as they did not exclude persons with rights of common. Quashing DD's conviction, the House of Lords said the bye-laws were ultra vires the enabling statute, so that the appellants (who did not themselves claim rights of common) were entitled to have it struck out and their convictions quashed. 

Boddington v British Transport Police [1998] 2 All ER 203, Times 3/4/98, HL 

A man A appealed against his conviction for smoking on a "non-smoking" train, and argued that the relevant bye-laws were ultra vires. Dismissing his appeal, Lord Irvine LC said the bye-laws were valid. More generally, however, invalidity of a bye-law or other subordinate legislation can be raised as a defence in any criminal proceedings, no matter whether the alleged defect be substantive or procedural: Bugg v DPP, in which the Divisional Court had held otherwise, was wrongly decided. The enabling legislation may itself exclude certain types of challenge, but that is another matter. 

The Human Rights Act 1998 allows Convention rights to be used as a defence in any criminal case, taking precedence over anything except an incompatible Act of Parliament. In particular, Convention rights may provide a defence against any common law crime or offence against delegated legislation, and even primary legislation will be interpreted to conform with Convention rights where possible. 

R v Lemon (or, Whitehouse v Lemon) [1979] 1 All ER 898, HL 

D published in Gay News an illustrated poem describing various homosexual acts involving Jesus Christ. He was convicted of publishing a blasphemous libel, and the conviction was upheld by the Court of Appeal and the House of Lords. In the instant case there was no intention to offend, and the usual readers of the magazine in question (including some Christians) would not have been offended, but that was irrelevant. 

Gay News v United Kingdom (1982) 5 EHRR 123, EComHR 

This application arose from the case above. DD claimed their freedom of expression and freedom of religious belief had been violated, but the Commission said their application was manifestly ill-founded: the prosecution was a proportionate measure to protect the religious sensibilities of others. 

Jones v DPP [1999] 2 All ER 257, Times 5/3/99, HL 

An order made under s.14A prohibited any trespassory assembly within a four-mile radius of Stonehenge during a three-day period. DD and others took part in a peaceful roadside demonstration, asserting a right of access to Stonehenge, and were arrested and prosecuted under s.14B. They were convicted and conditionally discharged by the magistrates, but the Crown Court quashed the conviction on the basis that any assembly on the highway is lawful as long as it is peaceful and non-obstructive. The Divisional Court allowed an appeal by the prosecution, but the House of Lords (by a majority) restored the order of the Crown Court. 

In the United States, evidence obtained by an illegal search or a confession made by a suspect who was not properly cautioned or who was denied access to a lawyer is wholly inadmissible no matter how cogent. That is not the case in the United Kingdom, and some such evidence is commonly admitted. But the judge at a criminal trial does have discretion to exclude evidence tendered by the prosecution if he thinks it would be unfair to admit it, and this discretion is quite often exercised to exclude evidence obtained in violation of the defendant's civil liberties. 

Jeffrey v Black [1978] 1 All ER 555, DC 

A student D was arrested for stealing a sandwich from a pub; the police searched his flat, where they found a quantity of drugs. At D's trial for possession of drugs the justices found the evidence inadmissible and dismissed the charge, but the Divisional Court remitted the case for rehearing by a new bench. Although the police had no right to search D's home under these circumstances, that was not in itself a reason to exclude the evidence. 

R v Samuel [1988] 2 All ER 135, CA 

D was arrested on suspicion of robbery, and asked to see a solicitor. The police refused, claiming such access might lead to the suppression of evidence or the warning of accomplices, and at a subsequent interview D made admissions later given in evidence. The Court of Appeal said this was not good enough - s.58(8) allowed the right to legal advice to be delayed only where the police have reason to believe that allowing access to this particular solicitor (not just any solicitor) will (not might) have the undesirable consequences listed. Since this was not the case, and since D's solicitor testified that he would have advised D not to make any admission, the conviction was quashed. 

R v Miller (1992) 97 Cr App R 99, Times 24/12/92, CA 

A man D was charged with murder, and the evidence against him included his confession: he had denied his involvement more than three hundred times, but in the face of "questioning" that took the form of police officers' repeatedly shouting at him what they wanted him to say, he eventually gave way and admitted that he might have been there but could not remember. The Court of Appeal quashed his conviction on the grounds that the confession had been obtained by undoubted oppression. 

R v Khan [1996] 3 All ER 289, Times 5/7/96, HL 

A man D was charged with serious drugs offences, the crucial evidence against him being a recording of private conversations, made using a "bug" attached by the police to the outer wall of a house without the knowledge of D or the house owner. In spite of a clear civil trespass and probable criminal damage on the part of the police, the trial judge ruled the recordings to be admissible, and the House of Lords upheld the judge's decision. 

R v B (A-G's Ref. No.3 of 1999) [2001] 1 All ER 577, HL 

A man B was charged with rape after the police found a match between DNA taken from the scene and a sample of B's DNA, which they had taken on an earlier occasion but had not subsequently destroyed as the law required.The judge refused to allow any DNA evidence to be given and the trial collapsed; the Court of Appeal said the judge had been right, but the House of Lords adopted a different reading of PACE and said the judge could have exercised his discretion to allow it. The fairness of a trial has to take account of fairness to the victim and to the public at large, as well as to the defendant. 

Schenck v Switzerland (1988) 13 EHRR 242, ECHR 

The applicant complained that evidence obtained by an illegal telephone tap had been used against him in a criminal trial. The Court rejected his claim under Art.6 and said the only relevant question was whether the trial as a whole was fair, and on the facts it had been. (A complaint under Art.8 was dismissed because domestic remedies had not been exhausted.) 

Judicial review

The High Court's inherent jurisdiction to review the acts of inferior tribunals and public officials is very old, but it is really only within the past thirty years that it has become quantitatively important. A person seeking to challenge the legality of an official act, whether by a Minister of the Crown, a local authority, a tribunal, or any other public body, may seek leave to apply for judicial review. This important remedy is discussed extensively in the next chapter, and at this point we give only a few examples. 

Congreve v Home Office [1976] 1 All ER 697, CA 

The Home Secretary has statutory power to cancel television licences, and purported to exercise this power to cancel the licences of P and others who had deliberately obtained them before an increase in the licence fee took effect. Reversing Phillips J, the Court of Appeal granted a declaration to the effect that this was a clear misuse of the power: it had been given to enable the Home Secretary to prevent improper use of broadcasting equipment, not so that he could increase revenue by seeking to punish those who had acted quite lawfully. 

R v Felixstowe Justices ex p Leigh [1987] 1 All ER 551, DC 

A bench RR adopted a policy of withholding the names of the magistrates involved in hearing any particular case; a journalist A preparing an article about a decided case sought judicial review of that policy. Watkins LJ said a reflective article to be written after the event did not give A sufficient interest to seek an order of mandamus, but that as a member of the public interested in the preservation of open justice he was entitled to a declaration that a blanket policy of non-disclosure was unlawful. 

R v Inspectorate of Pollution ex p Greenpeace (No.2) [1994] 4 All ER 329, Otton J 

BNFL applied for permission to expand its nuclear waste disposal operations, and AA sought judicial review of RR's decision to allow a variation in the existing licence before the new authorisation came into effect. The judge dismissed the application on its merits, but said AA had sufficient interest to make the application. AA were a responsible and well-established body; had the objections not been consolidated into a single action, the proceedings would have been far lengthier and more expensive. 

R v Somerset CC ex p Fewings [1995] 3 All ER 20, CA 

A local authority voted to ban stag hunting on land which it owned, and officers of the hunt sought judicial review of this decision. Laws J and the Court of Appeal said the majority of councillors in voting for the ban had been swayed by irrelevant factors (namely, their belief that hunting was immoral); they should have considered only whether the proposed measure would be for the benefit or improvement of the area. The decision should therefore be quashed. 

Under s.7(1) of the Human Rights Act 1998, a victim or potential victim o

